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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 


U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et segq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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Agricultural Marketing Agreement Act of 1937 


FrrcHett Bros., Inc. AMA Docket No. M 2-73. Dismissal of 
petition — upon consent of the parties 


OAK TREE FARM Dairy, INc. AMA Docket No. M 2-36; Rock- 
DALE CREAMERY, et al. AMA Docket Nos. M 2-69, 64, 
et al.; FrrcHETT Bros., Inc. AMA Docket No. M 2-70. 
Order provisions — challenges to — Shrinkage — pro 
rata approach to — Review proceeding — issues 
raised in — damages sought — Evidentiary and ade- 
quacy challenges — waiver of, by failure to argue ade- 
quately on brief — Pro rata approach — change in, 
not retroactive — Prior actions of the Secretary 
found valid — Petitions dismissed 





(No. 18,960) 


In re OAK TREE FARM Dairy, INC. AMA Docket No. M 2-36 (On Re- 
mand); ROCKDALE CREAMERY CORP., QUEENS FARMS DAIRY, INC., 
ALDOVIN DAIRY, INC., SUNNYDELL FARMS, INC., HONEYWELL FARMS, 
INC., S.N.B. PRODUCTS CORP., TUSCAN DAIRY FARMS, INC., QUEENS- 
BORO FARMS PRODUCTS, INC., CROWLEY FOODS, INC., J. E. ROSASCO 
CREAMERIES, DELTOWN FOODS, INC., PETELINZ CREAMERY, INC. 
AMA Dockets No. M 2-69, M 2-64, M 2-66, M 2-63, M 2-65, M 
2-68, M 2-59, M 2-61, M 2-60, M 2-62, M 2-58, M 2-67, respec- 
tively; In re FITCHETT BROS. INC. AMA Docket No. M 2-70, Decided 
February 22, 1979. 


Order provisions — challenges to — Shrinkage — pro rata approach to — 
Review proceeding — issues raised in — damages sought — Evidentiary and 
adequacy challenges — waiver of, by failure to argue adequately in brief — 
Pro rata approach — change in, not retroactive — prior actions of the 
Secretary found valid — Petitions dismissed 


Petitioners have failed to sustain their burden of proof that the Order provisions they chal- 
lenge are not adequately supported by the evidence. Further, the Secretary changed 
the pro rata approach to shrinkage, effective March 1, 1979. This change, however, 
is not retroactive. Prior actions of the Secretary in refusing to change the pro rata 
approach to shrinkage are valid. The petitions are therefore dismissed. 


"te 
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John G. Liebert, Administrative Law Judge. 
Harry Polikoff, New York, NY, for petitioner Oak Tree Farm, Dairy, et al. 
Stanley M. Kolber, New York, NY, for petitioner Deltown Foods. 
Mac D. Levin, Hackensack, NJ, for petitioner Fitchett Bros. 
John H. Vetne, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This proceeding under § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as reenacted and amended (7 U.S.C. 601 et 
seq.), is on remand from Judge Edward R. Neaher, United States Dis- 
trict Court, Eastern District of New York, to consider issues not pre- 
viously considered in the original decision herein (In re Oak Tree Farm 
Dairy, 31 Agr Dec 966 (1972), reconsideration denied, October 3, 1972 
(unpublished) ), because such issues were refined by petitioner for the 
first time in the District Court review proceeding. Additional cases rais- 
ing the same issues were consolidated for hearing and decision. Together 
petitioners seek damages of approximately $4 million. 


The ultimate issue involved here is whether the method of handling 
shrinkage under the New York-New Jersey Milk Order (7 CFR Part 
1002) is authorized by the Act and supported by adequate findings and 
evidence. 


Shrinkage is inevitable even in the most efficient milk processing 
operation. As stated by the Secretary (43 F.R. 57915): 


Some milk is unavoidably lost because it adheres to surfaces of pipes, tanks, 
and other plant equipment, and subsequently is rinsed away in cleaning opera- 
tions. Additional losses can be expected due to such things as accidental spill- 
age, a breakdown of equipment or leaky packages. Also, shrinkage is normally 
experienced in the receipt of farm tank milk at receiving stations and process- 
ing plants. ' 


As a result of shrinkage, it takes 101 or 101 1/2 quarts of producer 
milk to produce 100 quarts of packaged fluid milk. The Secretary deter- 
mined that New York-New Jersey producers should be paid for the 101 
or 101 1/2 quarts of milk at the Class I (fluid use) price, rather than 


' For the purposes of this proceeding, it is stipulated that shrinkage also includes milk re- 
turned to handlers from retail outlets and dumped by the handlers (see Oral Argument be- 
fore Judicial Officer, pp. 40, 115-121). 
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have only 100 quarts paid for at the Class I price, and the quart or quart 
and a half lost as shrinkage paid for at the Class II price (i.e., the butter 
or other surplus use price), as contended for by petitioners. 


Specifically, beginning in 1938 when the New York-New Jersey 
Order * was originally promulgated, the Secretary used the pro rata ap- 
proach for shrinkage, under which shrinkage was assigned pro rata to 
classes of use in accordance with the respective volumes actually ac- 
counted for in each class, with a maximum limit on the amount of 
shrinkage that could be assigned to lower classes. That method has been 
continuously in effect until the present. Since the petitioners are almost 
exclusively Class I handlers, their shrinkage is virtually all assigned to 
Class I. 


Petitioners challenge only the 1968 amendments to the Order, and the 
Secretary’s further refusal to change the Order as a result of a hearing in 
1971. Some of the petitioners contend that rulemaking hearing records 
in 1938 and 1944 are irrelevant, while others argue that they should be 
considered to show that they, too, lack adequate evidence and findings 
to support the Secretary’s pro rata approach to shrinkage in the Order. 


The original Order as promulgated in 1938 established the pro rata ap- 
proach for shrinkage, under which shrinkage was assigned pro rata to 
classes of use in accordance with the respective volumes actually ac- 
counted for in each class (with a 2% shrinkage limit), as follows (§ 2): 


Sec. 2. Classes of utilization.—The classes of utilization of milk shall be as 
follows: 


1. Class I milk shall be all milk which leaves a plant as milk, chocolate milk, or 
any whole milk drink, and all milk the utilization of which is not established for 
classification in some other class named in this section, except that loss or 
waste of milk in the plant where received from producers, not to exceed 2 per- 
cent of the total quantity of milk received from producers, may be prorated to 
each class in proportion which the milk in such class is of the total quantity of 
milk classified. 


The Order was amended in 1945, with the pro rata approach continued 
in the Order, but with the Market Administrator to determine by regula- 
tion the shinkage limit (up to 5%), as follows (§ 1002.34): 


§ 1002.34 Plant loss. 


Allowances for plant loss not to exceed five percent of the butterfat in the 
product resulting from any specific plant operation or unit operation, which 
plant loss may be classified the same as the milk equivalent of the butterfat in 


2 The Order was enlarged to include part of New Jersey in 1957. 
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the product, shall be determined by the market administrator pursuant to 


§ 1002.36. [Section 1002.36 provided for the market administrator to issue 
regulations, after a public meeting.] 


The Market Administrator’s regulation limited the shrinkage percent- 
age applicable to packaged milk and milk drinks to 1.5% (§ 1002.176). 


In 1968, the Order was amended by continuing the pro rata approach 
to shrinkage in the Order, but by again placing in the Order a 2% shrink- 
age limitation, as follows (§ 1002.42): 


§ 1002.42 Shrinkage. 


Shrinkage shall be classified at each plant or unit as follows: 

(a) Compute the total shrinkage of skim milk and butterfat respectively at 
each plant or unit. 

(b) Such shrinkage shall be assigned pro rata to classes of use in accordance 
with the respective volumes of skim milk and butterfat actually accounted for 
in each class: Provided, That shrinkage assigned to Class II shall not exceed 2 
percent of the skim milk and butterfat, respectively, in such class actually ac- 
counted for and any excess thereof shall be classified as Class I-A. 


Assuming that the Secretary’s pro rata approach to shrinkage is valid, 
petitioners do not challenge the 1968 change from a 5% maximum limit 
to a 2% specific limit, since the shrinkage limitation in the regulations 


prior to 1968 was only 1 1/2% for packaged milk. Moreover, petitioners 
are almost exclusively Class I handlers, so it makes little or no difference 
to them what the shrinkage limitation is since their milk is virtually all 
assigned to Class I anyway under the pro rata approach (see Oral Argu- 
ment before Judicial Officer pp. 9, 20-27, 30, 44, 109). 


On May 31, 1978, Administrative Law Judge John G. Liebert filed an 
initial Decision and Order in the Oak Tree and consolidated cases in 
which he concluded that the New York-New Jersey shrinkage provisions 
prior to July 1, 1968, were promulgated in accordance with the proce- 
dural requirements imposed by the Act and regulations, as well as the 
Administrative Procedure Act, and were adequately supported by the 
rulemaking hearing records. However, he concluded that the amend- 
ments effective July 1, 1968—which continued the pro rata approach to 
shrinkage, but which changed the limit in the Order on the amount of 
such shrinkage assignable to lower classes from a maximum of 5% to a 
specific limit of 2%—were invalid because (i) the Secretary failed to rule 
on exceptions filed with respect to the recommended decision relating to 
the amendments, and (ii) the amendments were not supported at the 
1968 rulemaking hearings by evidence as to the 2% limit. 


Judge Liebert further concluded that when the Secretary decided in 
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1971 on the basis of a new hearing record to continue in effect the 1968 
provisions, the Secretary again failed to properly rule on exceptions to 
the 1971 Recommended Decision, and the 1971 hearing record again 
failed to contain evidence supporting the 1968 amendments. 


Notwithstanding his ruling that the shrinkage provisions of the Order 
were invalid after July 1, 1968, Judge Liebert failed to grant petitioners 
monetary relief because § 1002.41 (a) (3) of the Order provides that 
Class I-A milk shall be all skim milk and butterfat “not specifically ac- 
counted for as Class I-B or Class II milk.” Since shrinkage is admittedly 
not specifically accounted for as Class I-B or Class II milk, he held that 
this “catch-all” provision results in a Class I-A classification for peti- 
tioners’ shrinkage. 


On June 5, 1978, Judge Liebert issued an initial Decision and Order as 
to Fitchett Bros., Inc., adopting his Oak Tree Decision and Order. 


The respondent and petitioners (other than in Dockets M 2-62, M 
2-67 and M 2-70) appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (37 F.R. 28475; 38 
F.R. 10795; 42 F.R. 4395). * 


For the reasons set forth below, I conclude that the shrinkage pro- 
visions are authorized by the Act, were adequately supported by the evi- 
dence when originally promulgated in 1938 and were validly continued 
in effect in 1945, after 1944 hearings. It is not necessary, therefore, that 
they also be supported by the evidence in 1968 or 1971. But, in any 
event, the 1968 evidence and findings adequately support the contin- 
uation of the pro rata approach to shrinkage. ‘ 


I. The Statute Authorizes the Challenged Shrinkage Provisions. 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 


* Were I to agree with Judge Liebert that the shrinkage provisions of the Order were in- 
valid, I would disagree with his conclusion that the “catch-all” provision should be applied 
to classify petitioners’ shrinkage as Class I. The purpose of the “catch-all” provision is to 
classify new products. If the Secretary’s direct action to classify petitioners’ shrinkage as 
Class I is invalid (because the Secretary lacks statutory authority to classify shrinkage re- 
sulting from Class I milk in Class I or because the evidence and findings do not justify such 
classification), the same result should not be reached indirectly under the “catch-all” pro- 
vision. 
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The statute provides (7 U.S.C. 608c (5) (A) ) for— 


(A) Classifying milk in accordance with the form in which or the purpose for 
which it is used, and fixing, or providing a method for fixing, minimum prices 
for each such use classification which all handlers shall pay, and the time when 
payments shall be made, for milk purchased from producers or associations of 
producers. Such prices shall be uniform as to all handlers, subject only to ad- 
justments for (1) volume, market, and production differentials customarily ap- 
plied by the handlers subject to such order, (2) the grade or quality of the milk 
purchased, and (3) the locations at which delivery of such milk, or any use 
classification thereof, is made to such handlers: 


This classification scheme was enacted because milk delivered to a 
handler by a producer has different values depending upon the use made 
of the milk by the handler. Milk packaged in bottles or cartons as fluid 
milk has the highest value. Milk made into a manufactured product such 
as butter has a substantially lower value. In order to prevent cutthroat 
competition by producers for the highest value outlets and the chaos 
that would result in the absence of a regulatory program, the Act author- 
izes Orders providing for the payment to all producers of a uniform price 
for all of their milk delivered irrespective of the actual use made of their 
milk. As stated in Stark v. Wickard, 321 U.S. 288, 295: 


Section 8c (5) (A) authorizes the Secretary to classify milk in accordance with 
the form or purpose of its use, and to fix minimum prices for each classifica- 
tion. These minima are the use value of the milk. This method of fixing prices 
was adopted because the economic value of milk depends upon the particular 
use made of it. It is apparent that serious inequities as among producers might 
arise if the prices each received depended upon the use the handler might hap- 
pen to make of his milk, accordingly, § 8c (5)(B) authorizes provision to be 
made for the payment to producers of a uniform price for the milk delivered ir- 
respective of the use to which the milk is put by the individual handler. Section 
8c (5) (C) authorizes the Secretary to set up the necessary machinery to accom- 
plish these purposes (footnotes omitted). 


The economics of milk marketing underlying the regulatory program 
is also explained in United States v. Rock Royal Co-op., 307 U.S. 533, 
549-550, in which the Court stated (id. at 571): 


B. Equalization Pool.—In order to equalize the prices received by producers, 
handlers are required to clear their purchases through the producer settlement 
fund. Payments into and withdrawals from this fund depend upon the “value” 
of the milk received which is fixed by the Order at different prices governed by 
the use made by the handler of the purchased milk and upon whether his obliga- 
tions to producers are greater or less than the uniform price due the producers 
under the scheme. The result of the use of the device of an equalization pool is 
that each producer, dealing with a proprietary handler, gets a uniform or 
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weighted average price for his milk, with differentials for quality, location or 
other usual market variations, irrespective of the manner of its use. 


In classifying and pricing milk under the Act, the Secretary considers 
a number of factors, most of which relate directly or indirectly to the 
value of the milk as utilized. These factors are set forth in Experience 
with Classification of Milk in Federal Order Markets (Marketing Re- 
search Report No. 288, USDA, A.M.S., Marketing Research Division 
(December 1958) ), as follows: 


Producers who sell in fluid milk markets must make a substantially greater 
outlay for barns and equipment, and exercise greater care to produce milk of a 
required quality than would be the case if they sold their milk for manufactur- 
ing purposes only. To induce them to produce in accordance with requirements, 
producers must be assured of a price differential over what their milk would 
bring for strictly manufacturing purposes. Therefore, milk used for purposes 
for which approved milk is required has usually been classified in a higher use 
category than milk for manufacturing purposes [p. 12]. 


e- ¢& '@ 


Accounting for milk on the basis of skim milk and butterfat makes it more 
practicable to include in a single class, Class I, all milk to which sanitary regula- 
tions are applied, regardless of the form in which the milk comes to market. 
Classification of cream and certain other milk products in Class I thus releases 
the Class II category to products to which sanitary regulations are not applied 
[p. iii]. 


* * * 


Seasonality of production, the amount of surplus in a market, the availability 
of outlets for the surplus, and the competitive value in the milkshed of milk for 
manufacturing are likewise factors which tend to affect milk prices. These fac- 
tors also tend to differ from market to market. Hence, the classification of milk 
for any given use may differ among markets, depending upon the importance of 
one or more of these factors [p. 24]. 


Ye 


In many instances, differences in classification among markets cannot be ex- 
plained on the basis of reasons given. Milk used for identical products, for ex- 
ample, has frequently been classified differently in markets having the same 
number of classes in their pricing systems (table 7); yet on the basis of the facts 
given, conditions in the markets might appear to be identical. Enlargement of 
the usually brief exposition in the record might have revealed that conditions in 
the markets, although similar, were not identical. A separate cream class, for 
example, may have been considered necessary in some markets but not in 
others [p. 27]. 


ew 


Milk used to manufacture highly concentrated products such as evaporated 
milk, cheese, and butter has been classified as surplus milk in Federal order 
markets. Such classification results primarily from the fact that milk used for 
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these products must be priced competitively with local manufacturing milk, the 
value of which in turn is influenced to a large extent by national supply and de- 
mand factors. 


Furthermore, the products are not fluid. They are not required to be made 
from “approved milk.” They are made from milk not needed either for fluid use 
or even for such popular nonfluid products as ice cream and cottage cheese. 
And they may be stored for long periods [p. 41]. 


~*~ * * 


The above review of classification experience in Federal order markets dem- 
onstrates that many factors may affect decisions respecting classification. Lo- 
cal health regulations, the cost of transporting milk in various forms, the avail- 
ability and capacity of facilities for processing surplus milk, and the method of 
accounting for milk are among the most important. 


Because these factors have been weighted differently in individual markets, 
and at different times in the same market, there have been various solutions to 
the milk pricing problem. The number of classes currently in use ranges from 2 
to 4 or more, and identical products are often classified differently in markets 
having the same number of classes in their pricing systems. 


Review of market experience indicates that classification is increasingly em- 
phasizing sanitary regulations and the form in which milk products move from 
the point of manufacture. These considerations have always been important. 
Other considerations, however, as mentioned, have frequently influenced clas- 
sification to an important degree, particularly in earlier years [p. 68]. 


In the early years, “several markets with large surpluses [including 
New York] cooperated with governmental emergency relief programs by 
pricing Class I milk sold to low-income consumers, including relief cli- 
ents, below the regular Class I prices” (id. at p. 27). “For many years, 
Federal orders customarily provided that Class I milk sold to a second- 
ary market would be priced in line with the price in the market where it 
was sold” (id. at p. 28). 


Milk has also been classified according to destination. As stated in the 
Marketing Research Report quoted above, pp. 30-31: 


At the end of 1957, the orders for all markets under Federal regulation pro- 
vided specifically for classifying milk moved as fluid milk to destinations out- 
side the marketing area proper. Milk transferred or diverted from a market as 
fluid milk, skim milk, or cream is, in general, classified automatically in the 
Class I category. Such milk may usually be classified in a lower class, however, 
if the handler offers proof that it was‘actually used in a lower class. 


Class I appears to be justified for at least two reasons. In the first place, veri- 
fication of the use of milk once ithas left a market is administratively difficult. 
Automatic classification in Class I tends to simplify administrative procedures. 


In the second place, because manufacturing facilities as a rule are located 
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within reasonable distance of most markets, milk for manufacturing does not 
usually need to move far (footnotes omitted). 


In Pricing Milk and Dairy Products, Principles, Practices, and Prob- 
lems (Agricultural Economic Report No. 207, USDA, Economic Re- 
search Service (June 1971), p. 45), it is stated: 


The pricing of Class II or “surplus” milk in fluid-milk markets differs consid- 
erably from that of Class I pricing. Class II is the residual class, and it is essen- 
tial to set prices to producers so all milk will find a use and, at the same time, 
maintain these prices at acceptable levels. If Class II prices under Federal or 
State orders are set above competitive levels, problems will arise in finding an 
outlet for the milk. If prices are set below competitive levels, they will encour- 
age plants making manufactured products to become pooled to obtain low-cost 
milk. 


In a 1974 rulemaking decision involving a classification hearing relat- 
ing to 33 Federal Milk Marketing Orders, the Secretary discussed the 
classification of milk as follows (39 F.R. 8206-8209): 


In support of their proposed classification plan, proponents contended that 
the present differences in the demand for certain groups of milk products sup- 
port three different price levels, or classes of utilization, for milk. They stated 
that the demands for cheddar cheese, butter and nonfat dry milk are quite 
sensitive to changes in product prices, thus warranting the classification of 
milk used in such products in the lowest priced class. Proponents contended, on 
the other hand, that other products presently in Class II should be included in 
an intermediate-priced class since the demands for such products are less sensi- 
tive to price changes. 


The principal cooperatives testified also that handlers generally demand a 
regular supply of producer milk for many of their proposed Class II uses and 
that alternative supplies of milk or milk products for such uses cannot be ob- 
tained for less than the Class II price they propose. Moreover, they claimed that 
a higher price for some of the surplus milk uses would result in products other 
than fluid milk products bearing some of the burden of attracting a total supply 
of milk for the market. 


The principal cooperatives contended further that a lower price should apply 
to milk used in cream and cream mixtures now in Class I. They pointed out that 
the present classification has placed these products in a poor competitive posi- 
tion in the market relative to nondairy substitutes. Indicating that the industry 
already may have waited too long to shift cream products to a lower price cate- 
gory, proponents urged a lower price for milk used in such products with the 
hope that the declining demand for cream could be halted. 


Si i tp 


Producer milk not needed for Class I use must be priced at a level that insures 
the orderly disposition of the milk. Normally, excess milk supplies must be 
channeled into manufacturing uses. This requires that such milk be priced com- 
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petitively with manufacturing grade milk if the market is to be cleared of its re- 
serve supplies. At the same time, it is consistent with the purposes of the stat- 
ute authorizing milk orders that reserve milk supplies be priced at the highest 
practicable level compatible with orderly disposal of the milk. 


* * * 


As pointed out, producer milk not needed for Class I use should not be priced 
lower than is necessary for the orderly disposition of the milk. 


&.-@ @ 


Certain uses of producer milk not needed for Class I purposes should be 
priced at a level 10 cents per hundredweight higher than the Minnesota-Wis- 
consin price. These uses, which are included in a new Class II classification, 
were set forth at the beginning of this discussion on pricing surplus milk. 


Of the products adopted herein for inclusion in the new Class II, one of prin- 
cipal importance is cottage cheese. For this discussion, the term “cottage 
cheese” encompasses cottage cheese (i.e., creamed cottage cheese), lowfat cot- 
tage cheese, and dry curd cottage cheese. 


In these markets cottage cheese has been considered for pricing purposes 
merely as one of various uses for producer milk not needed for the Class I mar- 
ket. There are, however, several distinguishing characteristics of cottage cheese 
production that support a higher price for milk in this use than for milk chan- 
neled into the residual surplus uses. There is little, if any, relationship between 
the quantity of cottage cheese made and the amount of reserve milk in the mar- 
ket, as is the case with respect to butter and nonfat dry milk, for instance. Reg- 
ulated handlers, in conjunction with their fluid milk sales, generally move cot- 
tage cheese through the same retail and wholesale outlets. In addition to sup- 
plying the Class I requirements of handlers, producers are expected to make 
available sufficient supplies of fresh, high quality milk for the production of 
cottage cheese. * This is not the case with respect to butter, nonfat dry milk, or 
hard cheese. 


i 


Thus, as in the case of fluid milk products, handlers require that adequate 
supplies of producer milk be made available at their distributing plants at all 
times for cottage cheese use. 


The adopted Class II price (the Minnesota-Wisconsin price plus 10 cents) is a 
reflection of some of the additional value which producer milk used in cottage 
cheese has to regulated handlers. 


e...2-~6 


Since yogurt has a relatively limited shelf life, it is made on a continuing 
basis, thus requiring a regular supply of milk at all times. As in the case of cot- 
tage cheese production, these conditions warrant that producer milk used in yo- 
gurt be priced at a level above the price for milk disposed of through the tradi- 
tional residual uses for surplus milk. 


ae ee 


As producers pointed out in their exceptions, the rationale set forth in the ini- 
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tial recommended decision for including cottage cheese in an intermediate class 
is in several respects applicable to these other products just listed. The demand 
for producer milk used in these products is related closely to the current con- 
sumer demand for such products. Thus, handlers normally want adequate sup- 
plies of producer milk made available at their plants in the quantities and at the 
times needed for these uses. This is in contrast to the more storable residual 
“hard” products. Also, the processing of such products often takes place at the 
market center, which entails a greater hauling expense for producers than 
when reserve milk is processed in the production area. Moreover, it is doubtful 
that handlers in general would be able to obtain alternative supplies of milk or 
product ingredients at less than the cost of producer milk under the adopted 
pricing provisions. 


Cooperatives proposed that the Class II price in these markets be set at 10 
cents over the Minnesota-Wisconsin price. The national trade associations of 
fluid milk and ice cream processors contended that any price differential over 
the Class III price for milk in an intermediate class should not be more than 10 
cents per hundredweight. In supporting this position, individual handlers 
stressed that any greater price differential would seriously jeopardize the com- 
petitive position of regulated handlers using producer milk relative to unregu- 
lated processors relying largely on ungraded milk. 


SS 


Under these varying conditions, the Class II price should be set at 10 cents 
over the Minnesota-Wisconsin price. Pricing Class II milk at this level should 
permit regulated handlers using producer milk to remain competitive in the 
marketplace with the unregulated sector in the sale of Class II products. At the 
same time, such price will reflect the minimum additional value of such high 
quality producer milk supplied to regulated handlers over the widespread area 
covered by the seven markets at the times and places, and in the quantities, 
needed for the several Class II uses. 


= * 


With the establishment of a new intermediate price class, it is appropriate 
that any filled products that resemble the proposed Class II products made with 
milk fat likewise be included in this new class. The substitution of nonmilk fat 
for milk fat in a product merely changes the composition of the product and not 
its use. For competitive reasons, a comparable classification of products made 
with milk fat and their filled counterparts is necessary. 


~ ‘2 @ 


A Class II classification should not apply to evaporated or condensed milk or 
skim milk in consumer-type containers as cooperatives proposed. Also, such 
classification should not apply to certain hard cheeses. Such storable products 
should be included in the redesignated Class III classification. A Class ITI classi- 
fication for producer milk in these products will permit such uses to remain as a 
competitive outlet for milk surplus to the needs of the Class I market. Such 
products made from milk regulated under these orders must compete over wide 
areas with the same products processed from ungraded milk or other graded 
milk that is often priced at no more than the Minnesota-Wisconsin price. Com- 
parable pricing should prevail under these seven orders. 
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Providing for classification and pricing provisions that are generally uniform 
among the various markets cannot necessarily encompass at the same time the 
maintenance of precisely the same value of producer milk in each market. With 
the many classification and pricing differences that now exist among these or- 
ders, resolution of these differences through a uniform classification and pric- 
ing plan would be expected to have some effect on the value of producer milk in 
individual markets. While the provisions adopted in this decision are not de- 
signed to change the value of producer milk in the aggregate, their effect on 
producer returns or handlers’ costs in an individual market cannot be control- 
ling in deciding on the matter of classification and pricing here under consid- 
eration. 


From the foregoing, it is clear that the producers’ interest is more im- 
portant than the handlers’ interest in classifying and pricing milk. It 
must be recognized that the “Act is clearly intended to benefit pro- 
ducers.” Oak Tree Farm Dairy, Inc. v. Butz, supra, 390 F. Supp. at 857. 
The purpose of the Act is to establish minimum prices for milk that are 
fair to producers and consumers (7 U.S.C. 602, 608c (18); see United 
States v. Mills, 315 F.2d 829, 837 (C.A. 4), certiorari denied, 374 U.S. 
832, 375 U.S. 819), that will “insure a sufficient quantity of pure and 
wholesome milk * * *and be in the public interest” (7 U.S.C. 
608c (18) ). Handlers are considered only under the “public interest.” 
(Handlers benefit, of course, from orderly marketing conditions). Every 
milk program now in effect has been establish by order compelling com- 


pliance by handlers after the handlers regulated thereunder failed to 
sign a voluntary marketing agreement as to such program. ° 


Applying the foregoing statutory provisions and classification prin- 
ciples to shrinkage resulting from fluid milk packaging operations, if the 
Secretary considered only the form in which the milk is used (which the 
statute authorizes (7 U.S.C. 608c (5) (A); see Queensboro Farms Products 
v. Wickard, 137 F.2d 969, 975-977 (C.A. 2)), he would classify such 
shrinkage as Class I. That is, the milk that becomes shrinkage enters the 
handler’s plant in fluid form and is never converted to any other form 
before being washed down the drain. The fluid form is, of course, the 
highest class use form, and, therefore, the “form” criterion would sup- 
port a Class I classification for shrinkage resulting from packaging fluid 
milk. 


However, the Secretary also considers the purpose for which milk is 
used. In considering the purpose for which such milk is used, the Secre- 
tary could reach two opposite—but both reasonable—conclusions. 


° The Act provides for voluntary marketing agreements, signed by handlers, exempt from 
the antitrust laws, but when the handlers fail to agree to the program, they may be com- 
pelled by an order to comply with the program (7 U.S.C. 608b, 608c (8) and (9) ). 
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First, the Secretary could reason that milk which becomes shinkage 
from a fluid milk packaging operation was used in fluid form for the pur- 
pose for which it was intended to be used, viz., in the production of pack- 
aged milk. No unexpected or unintended circumstance thwarted the 
handler’s intended use of the milk. The handler knew that it takes 101 or 
101 1/2 quarts of producer milk to produce 100 quarts of packaged 
milk. The quart or quart and a half lost as shrinkage was an inevitable 
and expected use of the milk for the purpose of producing 100 quarts of 
packaged milk. In the circumstances, the quart or quart and a half lost 
as shrinkage had value to the handlers (just as the pasteurizing equip- 
ment had value to the handler), i.e., it was used to produce 100 quarts of 
packaged milk. Petitioners’ argument that shrinkage has no value ig- 
nores all value except sales value. It ignores the value of the shrinkage as 
an indispensible part of petitioners’ production supplies. ® 


In almost every activity involving the handling of commodities, there 
is some shrinkage or waste, but the buyer almost always pays the same 
price for the waste as for the rest of the commodity. For example, a car- 
penter who buys 8-foot sections of 2 x 4s and cuts a few inches off of 
each board pays the same price for the scraps as for the rest of the 
boards. A dentist who fills a tooth with gold and grinds and polishes the 
filling pays the same price for the gold washed down the drain as the 
gold remaining in the patient’s mouth. A baker who makes expensive 
rolls and cheaper bread out of the same bag of flour, with a small portion 
of the flour adhering to the bowls and mixing utensils, pays the same 
price for the waste as for the rest of the flour, and the same price for the 
waste from the more expensive rolls as from the cheaper bread. Hence it 
seems quite reasonable to place the same value on shrinkage from fluid 
milk packaging operations as on the milk that actually went into the 
package. 


® In the Decision published in 1978 (discussed below) changing the classification of shrink- 
age under the New York-New Jersey Order to Class II (within specified limits), the Secre- 
tary expressly rejected as a classification criterion relying on whether a handler receives 
payment for milk. He stated (43 F.R. 57916): 


Milk that a handler gives to employees should continue to be accounted for as 
a Class I disposition. The proposed inclusion of such disposition as Class II 
shrinkage was prompted by the terms of a labor contract that requires a han- 
dler to provide free milk to his employees. Proponent’s witness expressed the 
view that since the handler receives no return on this milk he should not have to 
account for it at the Class I price. 


Whether a handler receives payment for milk or milk products is not an ap- 
propriate basis for establishing the classification of milk under the order. 


However, as shown below, in some instances the Secretary has relied on whether a handler 
receives little or no return for his milk. 
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To reach this same conclusion, but following more closely the language 
of the Secretary in the 33 Order Decision referred to above, the shrink- 
age incident to petitioners’ Class I packaging operations was part of the 
volume of approved or Grade A milk which the petitioners were depend- 
ing on to meet their fluid milk packaging needs. That is, for every 100 
quarts of packaged milk petitioners want to sell, producers must supply 
101 or 101 1/2 quarts of fluid milk. The quart or quart and a half of 
milk which becomes shrinkage is part of the milk actually used to pro- 
duce the 100 quarts of packaged milk. Since petitioners depend on the 
producers to produce 101 or 101 1/2 quarts of Grade A or approved 
milk for every 100 quarts of packaged milk petitioners sell, this would, 
under the principles followed by the Secretary above, support a price for 
the shrinkage higher than the lowest class price in order to reflect the 
“additional value” of this milk because it was part of the “dependable 
supplies of quality fluid milk” required by the handlers (see 39 F.R. 
8207, quoted above, from the 33 Order Decision). 


The amount of the “additional value” (over the lowest class price) of 
the shrinkage can be derived from one of the principles followed by the 
Secretary in the 33 Order Decision referred to above. Specifically, the 
Secretary stated that “producer milk not needed for Class I use should 
not be priced lower than is necessary for the orderly disposition of the 
milk” (39 F.R. 8207); i.e., it should be priced “at the highest practicable 
level compatible with orderly disposal of the milk” (39 F.R. at 8206). The 
orderly disposition of shrinkage does not compel that it be priced lower 
than Class I. Hence shrinkage would, under that principle, be priced at 
the Class I price. ” 


To elaborate further on this same point, the considerations requiring 
that surplus milk used to manufacture products such as evaporated 
milk, cheese and butter be classified and priced much lower than fluid 
milk are not applicable to shrinkage from fluid milk packaging opera- 
tions. Milk used to manufacture products such as evaporated milk, 
cheese and butter must be priced competitively with local manufactur- 
ing milk, if the milk is to be utilized by the local handlers (39 F.R. 8206, 
8209). ® However, the shrinkage from Class I packaging operations is 
washed down the drain and does not have to be priced competitively 
with local manufacturing milk to insure its usage by the handlers. The 
handlers are compelled to use the milk which results in shrinkage. They 


" To be sure, the Secretary classified shrinkage in the 33 Order Decision in the lowest class 
for other reasons. But a contrary decision could have followed logically from the principles 
referred to above. 


* See, also, United States v. Rock Royal Co-op., 307 U.S. 533, 550. 
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cannot produce 100 quarts of packaged milk without the quart or quart 
and a half washed down the drain as shrinkage. Hence there is no neces- 
sity to price such shrinkage lower than Class I to insure its usage by the 
handlers. ° 

Manifestly, there is a logical basis under the statutory provisions for 
classifying shrinkage incident to Class I packaging operations in Class 
. 10 


As Judge Neaher stated in his decision remanding this case for further 
consideration (Oak Tree Farm Dairy, Inc. v. Butz, 390 F. Supp. 852, 859 
(E.D.N.Y.) ): 


Nor would it appear that the classification of shrinkage under Order 2 is 
wholly arbitrary. On the contrary, since shrinkage is a normal by-product of the 
operations of the handler, it would seem quite reasonable to classify the lost 
milk in the proportion to that which remains. Merely because Oak Tree might 
have been more favorably treated under another order is not reason enough to 
invalidate Order 2. Dairylea Cooperative, Inc., supra, 504 F.2d at 91. 


Petitioners argue that “[t]hat which Judge Neaher deemed ‘quite rea- 
sonable’ is actually economically absurd” (Oak Tree Brief filed May 24, 
1977, p. 2; adopted by Rockdale and 8 other petitioners, Brief, p. 2). Pe- 
titioners argue (id. at p. 3): 


It is equally obvious that plant loss (i.e., shrinkage) does not affect the con- 
sumption of fluid milk: with or without plant loss, neither the producer nor his 
handler loses any Class I sales. Indeed, if it were possible for a handler to oper- 
ate with zero plant loss, there would be that much more producer milk to dis- 
pose of in other than Class I (because consumers will not drink more milk mere- 
ly because none remains behind as lost). It follows that if there were no shrink- 
age the (hypothetical) additional milk would end up as surplus to be utilized in 
lower classes (Hammerman, R. 65). Therefore, the natural and inevitable 
“value” of “lost” milk, so far as producers are concerned, is the surplus value. 
Accordingly, a Class I price for milk of surplus value indeed means a windfall to 
producers (footnote omitted). 


® The Secretary could logically classify milk inevitably washed down the drain as shrink- 
age differently from milk intentionally washed down the drain because it is spoiled or milk 
accidentally washed down the drain because a truck has an accident spilling the milk on the 
street. As to such milk intentionally or accidentally washed down the drain, an unexpected 
or unintended circumstance thwarted the handlers’ intended use of the milk. It was not 
used for the purpose for which it was intended to be used. However, milk lost as a result of 
shrinkage is an inevitable and expected use of the milk, i.e., it was used for the purpose it 
was intended to be used. 

© Petitioners argue that only the considerations expressly set forth in the Secretary’s 
Decisions as to shrinkage can be considered in this case (see Oral Argument before Judicial 
Officer, pp. 163-165). But there is no limit to the facts, circumstances or arguments that 
can be considered in determining whether the statute authorizes the challenged shrinkage 
provisions. 
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Petitioners’ argument is admittedly based upon an impossible hypo- 
thetical assumption. Jf there were no shrinkage, of course the additional 
milk would end up as surplus and have a surplus value. But if there were 
no shrinkage, we would have no iawsuit! Under the real facts, which are 
of greater import than petitioners’ imaginary hypothesis, there is neces- 
sarily and inevitably shrinkage. Handlers must have 101 or 101 1/2 
quarts of producer milk to produce 100 quarts of fluid milk. According- 
ly, the shrinkage can be classified in accordance with its actual value to 
the handler as a necessary part of his production supplies for Class I op- 
erations rather than on the basis of the hypothetical utilization value it 
would have had if there had been no shrinkage. 


In Fitchett Bros., Inc. v. Butz, 73 Civ. 235 (GLG) (SDNY), affirming In 
re Fitchett Bros., Inc., 31 Agr Dec 1552 (1972), involving the issue of 
statutory authorization to classify shrinkage under the New York-New 
Jersey Milk Order in Class I, Judge Goettel stated: 


With respect to the shrinkage argument, there is again a difference between 
the system used in Connecticut and that used in New York. Again, the plaintiff 
favors the Connecticut approach whereby a certain flat percentage of milk lost 
in processing is priced at Class II, or its equivalent, and the rest at the higher 
price. In New York, under Order No. 2, waste is apportioned according to the 
proportions of milk actually used. Since Fitchett deals primarily in Class I-A 
milk, this apportioning scheme does not work as favorably for it as would the 
Connecticut approach. Again, however, there is no statutory compulsion for 
uniformity and no constitutional deprivation in applying the regulations in 
question. Indeed, on the face of it, the Order No. 2 approach of apportioning 
waste in light of the milk actually used seems the more equitable. 


Plaintiff makes two final arguments with respect to the shrinkage. One is 
that the use should not be judged on the basis of the handler’s use, but on the 
basis of ultimate use. As the Magistrate’s report clearly establishes, the cases 
have not accepted this argument in the past and no reason appears for support- 
ing it now. " Plaintiff also argues that, in the administrative proceedings pre- 


"' See Queensboro Farms Products, Inc. v. Wickard, 137 F.2d 969 (C.A. 2) and M. H. 
Renken Dairy Co. v. Wickard, 47 F.Supp. 212 (E.D. N.Y.), holding that the terms “use” and 
“use classification” in § 608c (5) (A) mean “handler’s use,” not “ultimate use.” In Fitchett 
Bros., Inc. v. Freeman, 24 Agr Dec 730(S.D. N.Y.), the Court referred to the “end use” and 
“ultimate use” to which milk was put in describing the order in general terms, but no issue 
was involved in that case similar to the issues here. The case is, therefore, irrelevant to the 
precise issues involved here. See Cohens v. Virginia, 6 Wheat. 264, 399, Humphrey’s 
Executor v. United States, 295 U.S. 602, 626-627; Osaka Shosen Line v. United States, 
300 U.S. 98, 102-104. Similarly, the issues involved in In re Hawthorn-Mellody, Inc., 30 
Agr Dec 1774 (1971), are not similar to those involved here, and the case is not helpful in 
resolving the present issues. 
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liminary to the establishment of the order of shrinkage regulation, no hearings 
were held upon the propriety of an apportionment method. " It is difficult to 
conceive why hearings should be necessary. The fairness of using the apportion- 
ment method is apparent on its face. While the other system used may be some- 
what simpler in operation, it is not clearly better. There are no reasons for up- 
setting the Secretary’s actions in this regard (emphasis added). 


In addition, as Judge Neaher stated in remanding this case for further 
consideration (390 F. Supp. at 858): 


Moreover, if plaintiff's reading of § 608c (5) (A) were correct, it proves too 
much. Plaintiff endorses the validity of the shrinkage provisions in all other 
milk marketing orders, yet its view of § 608c (5)(A) would seem to render 
them all invalid. In those orders where, for example, shrinkage in excess of 2% 
is always classified as Class I, it is difficult to believe that shrinkage in excess of 
2% would be shrinkage of greater value to the handler. On plaintiff's theory of 
lowest value, such excess shrinkage should not be placed in Class I (footnote 
omitted). 


Petitioners argue that the 2% limitation is based on the maximum loss 
reasonably incurred in efficient operations and, therefore, it is lawful to 
prescribe such maximum, which conforms with common experience. But 
if the statute authorizes the Secretary to classify the excess shrinkage of 
an inefficient handler in Class I, it also authorizes the Secretary to classi- 


fy the normal shrinkage of an efficient handler in Class I. As stated by 
Judge Neaher, shrinkage of an inefficient handler in excess of 2% is of 
no greater value to him than shrinkage of an efficient handler under 2%. 


The Secretary’s Decision to classify shrinkage incident to Class I pack- 
aging operations in Class I under the New York-New Jersey Order was 
made in 1938 shortly after the enactment of the Act in 1937. The Order 
has classified shrinkage in that fashion continuously for 40 years. It is 
well established that such a contemporaneous and longstanding con- 
struction of an Act by the agency charged with administering it is enti- 
tled to considerable weight when construing the statute. Norwegian 
Nitrogen Co. v. United States, 288 U.S. 294, 315; Mazer v. Stein, 347 
U.S. 201, 213; United States v. Leslie Salt Co., 350 U.S. 383, 396; Corn 
Products Co. v. Commissioner, 350 U.S. 46, 53; Lewes Dairy, Inc. v. 
Freeman, 401 F.2d 308, 320 (C.A. 3), certiorari denied, 394 U.S. 929; 
Ideal Farms, Inc. v. Benson, 288 F.2d 608 (C.A. 3); 1 Davis, Administra- 
tive Law (1958), § 5.06. As Judge Frank said for the Court in Queens- 
boro Farms Products, Inc. v. Wickard, 137 F.2d 969, 980 (C.A. 2): 


2 Tt would appear that Judge Goettel was erroneously advised that no hearings were held. 
As shown below, hearings were held on a number of occasions concerning the apportion- 
ment method. 





AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 38 A.D. 113 


The Supreme Court has admonished us that interpretations of a statute by of- 
ficers who, under the statute, act in administering it as specialists advised by 
experts must be accorded considerable weight by the courts. If ever there was a 
place for that doctrine, it is, as to milk, in connection with the administration of 
this Act. 


Petitioners argue that the New York Order was the only one of the Or- 
ders promulgated in the first few years after the enactment of the stat- 
ute in which shrinkage resulting from Class I operations was assigned to 
Class I. But the fact that a single Order was issued with such provisions 
reveals the administrative construction that the Act authorizes such pro- 
visions. Later (beginning in 1949), provisions similar to those of the New 
York-New Jersey Order were in effect for many years in three other 
milk Orders (Nos. 11, 68 and 101). 


Petitioners argue that the classification of shrinkage in New York in 
Class I in 1938 was not the purpose or intent of the original Order but 
rather was incidental to the provisions of the Order which provided that 
milk moved as milk into the marketing area from the original plant at 
which it was received was forbidden to be reclassified at all, i.e., no class 
lower than Class I was permitted for such milk for any purpose or prod- 
uct. Such provisions were promulgated, as petitioners assert, because of 
producer distrust and dissatisfaction as to dealer reclassifications of 


milk. As stated in Experience with Classification of Milk in Federal Or- 
der Markets, supra, p. 16, fn. 10: 


Under the New York order, milk is classified according to the form in which 
it exists at or leaves a specific point, usually the plant at which it is first re- 
ceived from producers, rather than according to the use made of it by handlers 
in the market. Such a basis was adopted in view of the complexity of milk dis- 
tribution in the market. Because there are in this market countless distributors 
whose operations are extremely heterogeneous, it was considered administra- 
tively impossible for the market administrator to determine the ultimate use of 
milk after it had arrived in the market area. See: Luke, H. Alan. Utilization and 
Pricing of Milk Under the New York Milk Marketing Order. Cornell University, 
Agricultural Experiment Station Bulletin No. 866, Sept. 1950. 


However, the considerations which prompted the Secretary to deny re- 
classification of milk moved between plants in the area — i.e., producer 
distrust and administrative impossibility of tracing milk shifted be- 
tween plants—do not apply to shrinkage. Shrinkage is inevitable and ex- 
pected even in the most efficient handling operation. Maximum limits 
can prevent handler abuse of the shrinkage provisions. Hence even 
though the Secretary denied reclassification of milk moved from one 
plant to another plant, the Secretary could, nonetheless, logically have 
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permitted a specified percentage of shrinkage to be classified at less 
than Class I. 


But irrespective of the circumstances or considerations which led the 
Secretary to place some shrinkage in Class I in the original Order, he 
could not have issued such an order unless he construed the statute as 
authorizing such provisions. Hence petitioners’ argument does not de- 
tract from the weight that should be given to the contemporaneous and 
settled administrative construction of the Act. 


Petitioners rely on a number of textbooks describing the classified 
price system for milk in which reference is made to milk “sold” in var- 
ious classes in describing the classification “use” plans. However, since 
only one of the textwriters refers to shrinkage, it is impossible to deter- 
mine how the other textwriters would have regarded shrinkage. If some 
of the texts were taken literally, shrinkage would not be priced at all be- 
cause they refer only to milk that is sold. ‘* Hence no inference can be 
drawn from the texts as to the proper classification of shrinkage unless 
they specifically refer to shrinkage. The only text cited referring specifi- 
cally to shrinkage is Heap, Twenty Years of Cooperative Milk Marketing 
in Baltimore (1938), p. 83, where the author states that “[a]ll plant losses 
naturally fall in this classification [Class II].” Although there is a logical 
basis for such a view, as shown above there is also a logical basis for a 
contrary view. 


Petitioners argue that prior to enactment of the Act, the cooperative 
associations of producers classified shrinkage in the surplus class. And 
they rely on the legislative history of the Act (Sen. Rep. No. 1011, 74th 
Cong., 1st. Sess., p. 9; H. Rep. No. 1241, 74th Cong., 1st Sess., p. 9), 
which states: 


These terms [in the Act] follow the methods employed by cooperative associa- 
tions of producers prior to the enactment of the Agricultural Adjustment Act 
and the provisions of licenses issued pursuant to the present section 8 (3) of the 
Agricultural Adjustment Act. 


‘8 Unless you are concerned specifically with the classification of shrinkage, it is quite 
normal to speak of the milk “sold” by handlers as encompassing all of the milk to be 
classified or priced (since all of the milk is ordinarily sold except for the small amount of 
shrinkage). Hence the sales value of the milk would, except for shrinkage, represent the en- 
tire value of the milk received from producers. But when you are specifically concerned 
with shrinkage, you must recognize the value of the shrinkage as part of the necessary 
production supply used by the handler to produce the product that was sold. When the 
product sold is packaged fluid milk, the milk that becomes shrinkage is used for fluid pur- 
poses, i.e., it is used to produce packaged fluid milk. 
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However, this legislative history does not indicate that the classifica- 
tion and pricing provisions authorized by the Act were set in concrete or 
frozen to the exact provisions then contained in the cooperatives’ pricing 
plans. In fact, in Brannan v. Stark, 342 U.S. 451, the Court held that 
certain provisions of a milk Order, which came within the terms of that 
legislative history (i.e., which followed the methods employed by coop- 
erative associations of producers prior to the enactment of the Agricul- 
tural Adjustment Act, and which were similar to provisions of licenses 
issued pursuant to section 8 (3) of the Agricultural Adjustment Act), 
were not even authorized by the Agricultural Marketing Agreement Act 
of 1937 (see dissenting opinion by Justice Black (842 U.S. at 471-475) ). 


Notwithstanding all of the views set forth above showing that there is 
a logical basis under the statutory provisions for classifying shrinkage 
incident to Class I packaging operations in Class I, the Secretary could, 
by giving controlling weight to other circumstances, reach a contrary 
conclusion. 


For example, the Secretary could give controlling weight to the fact 
that the surrounding orders classify shrinkage incident to Class I pack- 
aging operations in the surplus class. In order to foster interregional 
price alignment, which is a goal so desirable as to need no further sup- 
porting explanation, ‘* thereby minimizing interorder competitive prob- 
lems attributable to differences in regulatory provisions, the Secretary 
could conclude that shrinkage (not exceeding 2%) incident to Class I 
packaging operations should be placed in Class II. This is what the Secre- 
tary did in a Decision published December 11, 1978, '® which will for the 
future classify shrinkage under the New York-New Jersey Order in the 
manner desired by petitioners. In reaching this Decision, the Secretary 
stated (43 F.R. 57914-57916): 


3. Shrinkage. The treatment of shrinkage under the New York-New Jersey 
order should be modified to generally conform with the shrinkage provisions of 
the Middle Atlantic order. 


Currently, Order 2 provides that shrinkage shall be classified by assigning 
the shrinkage pro rata to the actual utilization of milk in each class. However, 
such assignment to Class II may not exceed two percent of the skim milk and 
butterfat actually accounted for as Class II milk. Under the Middle Atlantic or- 
der, on the other hand, shrinkage is basically assigned to Class II. The order 
provides, however, that not more than two percent of a handler’s receipts of 


‘* But see Abbotts Dairies Div. of Fairmont Foods, Inc. v. Butz, 389 F. Supp. 1, 8 (E.D. 
Pa.); same case, 421 F. Supp. 415, 421. 

*® These provisions were approved in the required producer referendum (7 U.S.C. 608c (8) 
and (9) ), and will become effective March 1, 1979 (44 F.R. 5865, 5867). 
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producer milk may be classified as Class II shrinkage. Additional shrinkage of 
producer milk is included in Class I. 


A handler organization proposed that Class II include skim milk and butter- 
fat in shrinkage, but not to exceed two percent of producer milk or bulk tank 
unit milk received at a plant, plus 1.5 percent of milk received from other 
plants, plus free milk to employees that does not exceed two quarts per day per 
employee. Shrinkage of such receipts in excess of these limits would be Class I. 
Shrinkage of receipts other than milk from producers, units, and plants would 
be prorated to Class I and Class II with the amount assigned to Class II not to 
exceed two percent of the quantity actually accounted for in that class. 


The proponent’s spokesman contended that under Order 2 a higher propor- 
tion of shrinkage experienced in fluid milk processing operations is assigned to 
Class I than under the shrinkage provisions in most other orders. The spokes- 
man estimated that in 1975 the current provisions added an average of 4.3 
cents per hundred-weight to handlers’ costs for Class I milk. He contended that 
a comparable element of cost is not incurred by handlers in adjacent markets 
with different order provisions for classifying shrinkage, and that Order 2 han- 
dlers are therefore disadvantaged in competing for Class I sales with handlers 
under the other orders. Because of this, the proponent organization urged that 
the shrinkage provisions be changed to conform with those found in most other 
orders. 


Individual handlers also urged that the proposed shrinkage provisions be 
adopted. They indicated that no basis exists for having shrinkage provisions in 
Order 2 that differ substantially from the generally uniform shrinkage provi- 
sions of other orders. To this end, it was proposed that Class II shrinkage be di- 


vided between receipts of pool milk and certain receipts of other source milk, 
and that there be limits on the Class II allowance for receiving and processing 
operations. Handlers expressed the view that, subject to reasonable limitations, 
shrinkage should be assigned to Class II because handlers receive no return on 
milk losses experienced in the receiving and processing operations. 


A number of cooperatives in the market opposed any change from the present 
shrinkage provisions. Their spokesman indicated that the current procedure for 
classifying shrinkage is superior to the procedure generally used under other 
orders and should be continued. He stressed that the present order provisions 
penalize inefficient processing operations. In contrast, he claimed, the proposed 
provisions would reward inefficiency and would provide an incentive to “hide” 
Class I sales in order to take advantage of the maximum allowable Class II 
shrinkage. Moreover, he contended, adoption of the shrinkage proposals would 
reduce returns to producers and provide windfalls gains for handlers. 


Handlers normally experience some shrinkage in milk processing operations. 
Some milk is unavoidably lost because it adheres to surfaces of pipes, tanks, 
and other plant equipment, and subsequently is rinsed away in cleaning opera- 
tions. Additional losses can be expected due to such things as accidental spil- 
lage, a breakdown of equipment or leaky packages. Also, shrinkage is normally 
experienced in the receipt of farm tank milk at receiving stations and proc- 
essing plants. 


Since a handler’s total receipts must be classified in order to carry out the 
pricing and pooling provisions of the order, it is necessary to provide for the 
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classification and pricing of shrinkage. A handler’s costs are affected by the 
proportions of shrinkage priced as Class I milk and Class II milk. 


The shrinkage provisions proposed by the handlers organization would estab- 
lish Class II shrinkage allowances for milk received from producers, bulk tank 
units, and other plants. Shrinkage associated with other receipts would be as- 
signed pro rata to Class I and Class II, except that the quantity assigned to 
Class II could not exceed two percent of the milk actually used in that class. In 
effect, the proposal represents a combination of some of the present order pro- 
visions and certain other provisions common to most other Federal orders. The 
record clearly indicates, however, that the intent of the proponent and other 
supporting witnesses is to have the shrinkage provisions of Order 2 closely co- 
ordinated with the shrinkage provisions in most other orders, and particularly 
the Middle Atlantic order. 


The central issue in this proceeding is the need for establishing an equitable 
interorder relationship of raw milk costs imposed on handlers regulated under 
the New York-New Jersey order and on handlers regulated under the Middle 
Atlantic order. The shrinkage classification under Order 2 is a factor in this re- 
gard. In the interest of minimizing interorder competitive problems attribut- 
able to differences in regulatory provisions, it is desirable that shrinkage be 
classified under Order 2 in essentially the same manner as provided under the 
Middle Atlantic order. 


The shrinkage provisions adopted herein set forth maximum Class II shrink- 
age allowances for various sources of receipts. Pool milk received at a plant, 
both in cans and in bulk from pool units, would have a two percent allowance in 
Class II. A maximum Class II shrinkage allowance of 1.5 percent would apply to 
receipts of bulk milk from other pool plants, and to receipts of bulk fluid milk 
products from other order plants, except such receipts for which Class II use is 
requested. Receipts of milk from units other than pool units, other than for re- 
quested Class II use, would be allowed up to 2.0 percent Class II shrinkage. 
When milk is moved in bulk tank lots from a plant to other plants, the shipping 
handler’s Class II shrinkage allowance would be reduced by 1.5 percent of the 
quantity moved. Shrinkage on other source bulk fluid milk, other than that for 
which a specific allowance is otherwise provided, would be assigned to Class II, 
with no limitation. A handler’s total shrinkage would be prorated between 
those receipts to which specific shrinkage allowances apply and remaining re- 
ceipts of other source milk. Shrinkage in excess of the total Class II allowance 
would be assigned to Class I. 


The adopted shrinkage provisions have been found suitable for other markets 
and similarly should be compatible with the handling practices existing in the 
Order 2 market. Shrinkage normally varies with the type of handling involved. 
More loss is usually experienced in the processing operations of a plant than in 
merely receiving the milk. There is no reason to believe that the operations of 
Order 2 handlers are significantly different from those of handlers in other 
markets. Thus, the commonly-used Class II shrinkage allowances of 0.5 percent 
and 1.5 percent for receiving and processing operations, respectively, should be 
reasonable for the Order 2 market. 


Most of the milk on the Order 2 market is received from farms equipped with 
bulk tanks. Under the “Classification and Accounting Rules and Regulations” 
established by the market administrator for administering the order (which 





OAK TREE FARM DAIRY, ET AL 
Cite as 38 A.D. 113 


were adopted after meetings with the industry), plants receive milk from bulk 
tank units on the basis of weights and butterfat tests determined from meas- 
urements and samples taken at the farm. Thus, a maximum Class II shrinkage 
allowance of 2.0 percent should be applicable at the receiving plant to all re- 
ceipts of milk from units. No shrinkage allowance would accrue to the operator 
of the bulk tank unit. While this procedure differs from that used under other 
orders, it is consistent with the accounting rules already established for the 
market. 


In his exceptions to the recommended decision, a proprietary handler claimed 
that handlers operating processing plants usually understate the amount of 
milk received from bulk tank units and transfer stations and pay for the milk 
on the basis of the understated receipts. The thrust of the exceptions is that the 
bulk tank unit and transfer station operators should have a Class II shrinkage 
allowance to help offset the affects of the alleged practice. The handler indi- 
cates that an apparent oversight resulted in the failure of the recommended de- 
cision to provide a Class II shrinkage allowance for bulk tank units and transfer 
stations. 


The question of Class II shrinkage allowances in these cases was considered in 
reaching the initial recommendations on this issue. The exceptions, when re- 
viewed in light of the hearing evidence, do not provide an adequate basis for 
reaching a different conclusion on the matter of shrinkage allowances. 


The shrinkage provisions provided herein would preclude any accumulation 
of Class II shrinkage on milk movements between plants. When a plant opera- 
tor disposes of bulk milk by transfer to another plant, his shrinkage allowance 
would be reduced by 1.5 percent of the quantity transferred. The maximum 
Class II shrinkage on milk that may be moved from the farm to a receiving sta- 
tion and then on to a distributing plant for processing thus would be limited to 
two percent. 


Also adopted is the commonly-used method of prorating total plant shrinkage 
to (1) those receipts of bulk fluid milk products that are generally intended for 
Class I use, and on which Class II shrinkage limitations apply, and (2) other re- 
ceipts of bulk fluid milk products generally intended for manufacturing use, 
such as nonpool milk for which a Class II classification is requested. To the ex- 
tent that the quantity of shrinkage prorated to the first category exceeds the 
established limit, the excess would be classified in Class I. 


The shrinkage provisions adopted herein are generally the same as those pro- 
vided in most other orders, including the Middle Atlantic order. Any minor dif- 
ferences between the latter order and the other orders have been decided in 
favor of the uniform provisions established for a large number of orders 
throughout the country. These uniform provisions were proposed at the hear- 
ing by a handler in the Order 2 market. 


Milk that a handler gives to employees should continue to be accounted for as 
a Class I disposition. The proposed inclusion of such disposition as Class II 
shrinkage was prompted by the terms of a labor contract that requires a 
handler to provide free milk to his employees. Proponent’s witness expressed 
the view that since the handler receives no return on this milk he should not 
have to account for it at the Class I price. 


Whether a handler receives payment for milk or milk products is not an ap- 
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propriate basis for establishing the classification of milk under the order. The 
Act requires that classification be “in accordance with the form in which or the 
purpose for which it is used . . .” These are the criteria that must be followed in 
establishing the classification of milk under the Federal order program. Milk 
given free of charge to a handler’s employees cannot be distinguished from 
other fluid milk products disposed of by the handler for fluid consumption. A 
Class I classification of milk so provided to employees for fluid use should be 
continued under the order. 

Testimony offered by cooperatives in opposition to the shrinkage proposal 
centered on the contention that the present classification of shrinkage more 
nearly reflects the nature of the operations involved. It was argued, for ex- 
ample, that producer returns should reflect a Class I value for shrinkage experi- 
enced in a bottling plant since the milk lost would have been disposed of as 
Class I milk had it not disappeared. Such classificaton, it was maintained, pro- 
vides an incentive for operating a plant efficiently and does not penalize pro- 
ducers if a handler conducts an inefficient operation. 


Whether or not a plant is operated efficiently, producers are paid for all their 
pool milk delivered to such plant. As a minimum, the Class II price must be paid 
on any milk lost through shrinkage, and there are no returns to the handler 
from the lost milk. This certainly provides an incentive to operate a plant as ef- 
ficiently as possible. 


Moreover, under the proposed provisions, a handler processing milk for dis- 
tribution to consumers will continue to need the same quantity of milk for his 
route sales irrespective of how much of his receipts at the plant may be lost 
through shrinkage. Any milk lost will have to be replaced with additional re- 
ceipts if the handler expects to meet his fluid sales commitments. Presumably, 
such additional receipts are drawn from the market’s reserve supplies that 
otherwise would be processed into Class II products. Thus, in terms of returns 
to producers, it makes little difference whether milk is classified in Class II as 
shrinkage or as milk that is surplus to the fluid needs of a plant. 


The opposing cooperatives excepted to the preceding position of the Depart- 
ment, which was set forth in the recommended decision. They argued that the 
conclusions are correct only to the extent that shrinkage represents an actual 
physical loss of milk. They maintained, however, that the proposed method of 
classifying shrinkage would result in an unrecoverable monetary loss to dairy 
farmers and a windfall gain to handlers if shrinkage results from accounting 
errors by handlers. 


This view, and other views expressed in the cooperatives’ exceptions to the 
recommended decision, reiterates positions taken by the cooperatives in their 
hearing testimony and in briefs. These views were fully considered in arriving 
at the recommended decision. The exceptions provide no basis for now reaching 
a different conclusion. 









In the Decision just quoted, in deciding to classify shrinkage in Class 
II, the Secretary also could have given weight to the fact that handlers 
receive no direct return from shrinkage. That reason was given as the 
basis for such classification of shrinkage in a 1968 Decision relating to 
milk in Northeastern Ohio, Greater Youngstown-Warren, and Greater 
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Wheeling marketing areas. The Secretary stated in the 1968 Decision 
(33 F.R. 3466, 3478): 





Waste and loss of skim milk and butterfat experienced in plant operations are 
referred to as “shrinkage”. Since shrinkage represents disappearance of milk 
for which the handler must account but for which no direct return is realized, it 
should be considered as Class II milk to the extent that the amount is reason- 
able and is not the result of inadequate or faulty records. 


Similarly, in a 1977 Decision involving the New York-New Jersey 
Order, the Secretary concluded that dumped or destroyed milk, or milk 
disposed of as animal feed “should not be included with shrinkage as 
milk for which no disposition can be established,” but “since the handler 
receives virtually no return from such disposition, the handler’s obliga- 
tion under the order for such milk should be limited to the lowest class 
price under the order, which is the Class II price” (42 F.R. 41582, 
41597). 


Although in the 1978 Decision as to New York-New Jersey quoted 
above, the Secretary stated that “[w]hether a handler receives payment 
for milk or milk products is not an appropriate basis for establishing the 
classification of milk under the order” (43 F.R. at 57916), that statement 
was made with respect to milk “given free of charge to a handler’s em- 
ployees [which] cannot be distinguished from other fluid milk products 
disposed of by the handler for fluid consumption” (ibid.). Hence the 
Secretary’s view in 1978 that the fact of no return to the handler is not 
an appropriate basis for classifying milk is not inconsistent with his 
views in 1968 and 1977, in view of the differences in the factual cir- 
cumstances involved. 


But irrespective of the precise circumstances given controlling weight 
by the Secretary in 1978, it is clear that there was a logical basis in 1978 
and in prior years for classifying shrinkage incident to Class I packaging 
operations in the lowest class. It is equally clear, however, that the 1978 
Decision by the Secretary has no retroactive effect, and that it does not 
in any manner detract from his prior 40-year course of action. The classi- 
fication of shrinkage is an issue which could, under the same circum- 
stances, be decided with equal logic and reasonableness in favor of the 
producers or in favor of the handlers. The fact that after 40 years the 
Secretary has changed his mind as to the approach to follow in the New 
York-New Jersey Order does not in any manner detract from the reason- 
ableness or validity of his prior decisions. 


II. The Secretary’s Decisions as to the Challenged Shrinkage Provisions Are 
Adequately Supported by the Evidence and the Findings. 
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A. The Evidence and Findings Must Be Viewed in the Light of the Na- 
ture of the Shrinkage Provisions. 


Insofar as petitioners are concerned, the shrinkage provisions do not 
have the relative importance of the proverbial dog’s tail. They have the 
importance of only a few hairs of the dog’s tail. Specifically, the shrink- 
age provisions affect the petitioners’ total costs for milk under the Order 
by only about 1/2 of 1%. '* They affect the producers’ returns by even a 
lesser percentage (since Class I milk is only 53% of the producer milk re- 
ceived by New York-New Jersey handlers.) '” 


If the Secretary had decided in 1968 to classify petitioners’ shrinkage 
in the lowest class (Class II), the effect on petitioners’ total costs would 
have been completely offset if the Secretary had increased the Class I 
price by only 3 or 4 cents per hundredweight, or from $6.43 to $6.46 or 
$6.47. '* With all due respect to the expertise of the Secretary and his 
economists, they cannot determine the appropriate Class I price with 
anywhere near that degree of exactitude. That is, the Class I price, 
whether set by a formula or in a specific amount, should produce a blend 
price to producers that will reflect the price of feeds, the available sup- 
plies of feeds, and other economic conditions which affect market supply 
and demand for milk and its products in the marketing area, and that 
will insure a sufficient quantity of pure and wholesome milk and be in 
the public interest (7 U.S.C. 608c (18) ). Here, as in the field of rate- 
making, we are not dealing with an exact science. Reasonable rates (and 
reasonable class prices) are represented by an area rather than by a pin- 
point. See In re Central Arkansas Sale, et al., 37 Agr Dec 570, 610, 623 


© For example, if petitioners’ shrinkage had been in the lowest class in 1968, petitioners 
would have paid $3.97 per hundredweight (Class Il) instead of $6.43 (Class I), or a 38% re- 
duction in the cost of the shrinkage ($6.43 — $3.97 = $2.46 + $6.43 = .38).If1 1/2% of 
petitioners’ milk was lost in shrinkage, petitioners’ total cost difference would have been 
about 1/2 of 1% (.38 x .015 = .0057). (The class prices in this example are yearly averages 
taken from Federal Milk Order Market Statistics, Annual Summary for 1968 (Statistical 
Bulletin No. 437, Dairy Div., C&MS, USDA (May 1969), pp. 50 and 67). In addition to the 
class prices, handlers in the New York-New Jersey area generally had to pay a handling 
charge of about 60¢ per hundredweight to cooperatives for country assembly of milk (Oral 
Argument before Judicial Officer, pp. 33, 135). 


7 1968 data from the same source (at p. 42) as fn. 16, supra. 


*® Derived by multiplying the percentage (.0057) in fn. 16, supra, by $6.43, the Class I 
price (.0057 x $6.43 = $0.0366). 
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(1977), affirmed sub nom. Central Arkansas Auction Sale Inc. v. Berg- 
land, 570 F.2d 724 (C.A. 8), certiorari denied, 46 U.S.L.W. 3762. 


Since the Secretary could not have determined in 1968 whether the 
appropriate Class I price should have been several cents higher or lower, 
a fortiori it would not have been possible for evidence to have estab- 
lished, or for the Secretary to have found, that the small additional 
increment added to producers’ returns by classifying petitioners’ shrink- 
age pro rata in Class I was needed in order to reflect the statutory 
factors referred to above. 


Similarly, in view of the small percentage of the handlers’ total costs 
affected by this issue, the evidence could not have established, and the 
Secretary could not have found, that the small increase in petitioners’ 
total costs because of this issue required a shrinkage decision in the han- 
dlers’ favor. 


Theoretically, at least, there is a point where one additional straw will 
break the camel’s back, but in determining whether we are approaching 
that point, we would never consider the weight of the last straw, but 
would, rather, consider the load already on the camel’s back. Similarly, if 
there was any danger in 1968 or 1971 that petitioners could not be com- 
petitive with handlers regulated by other Orders, we would have to look 
at the 99 1/2% of petitioners’ costs resulting from other Order pro- 
visions rather than the 1/2 of 1% resulting from the shrinkage pro- 
visions. *° 


Accordingly, in evaluating the 1968 and 1971 evidence and findings, 
we must recognize that neither producer need nor handler burden could 
have been decisive as to the shrinkage issue. 


1® See, also, Southern Louisiana Area Rate Cases v. Federal Pow. Com’n, 428 F.2d 407, 
422-423 (C.A. 5), certiorari denied, 400 U.S. 950, in which the Court referred to the “inher- 
ent, unavoidable approximate nature of rate regulation” (428 F.2d at 423). 


20 The overall competitive situation of New York-New Jersey handlers vis-a-vis Order 4 
handlers and other handlers within the New York-New Jersey area who are able to utilize 
direct shipped milk rather than supply plant milk was examined by the Secretary in a Deci- 
sion issued in 1977. The Secretary determined that some New York-New Jersey handlers 
were at a competitive disadvantage of about 43¢ per hundredweight (because of problems 
not involving shrinkage, such as farm point pricing and hauling costs). The Secretary 
amended the New York-New Jersey Order insofar as practicable to remedy the situation 
(42 F.R. 41582-41595). The Secretary deferred his decision as to changing the shrinkage 
classification; but on the basis of the same hearing record, he issued a Decision in 1978 
changing the shrinkage provisions under the New York-New Jersey Order, as discussed in 
Section I, supra. 
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In fact, neither here nor in the rulemaking hearings did petitioners 
show that because of the shrinkage provisions they were unable to en- 
gage in profitable bottling operations in the New York-New Jersey area. 
Petitioners contended in this respect only that they were treated differ- 
ently from competitors regulated by other Orders insofar as the issue of 
shrinkage was concerned (see Oral Argument before Judicial Officer, pp. 
131-140). 


Since, as shown in this subsection, the evidence and the findings could 
not have justified the Secretary’s decisions as to shrinkage on the basis 
of producer need or handler burden, and as shown in Section I, supra, 
the statutory criteria and classification principles generally followed 
could have led to a reasonable and logical decision as to shrinkage either 
way, there was no solid basis in 1968 or 1971 for establishing by evi- 
dence and explaining in findings why the shrinkage from Class I packag- 
ing operations should be in Class I rather than in Class II, or vice versa. 
The decision in this respect was akin to deciding between Tweedledum 
and Tweedledee. 


In fact, about all that could have influenced the Secretary’s decision in 
1968 was (i) what had been done during the preceding 30 years in the 
New York-New Jersey area, had it caused any basic problems, and was it 
supported by industry? and (ii) what had been done in the competing 
Order areas? ”' 


In 1968, the Secretary gave weight to the former, i.e., that shrinkage 
had been assigned in the New York-New Jersey Order pro rata to Class I 
for 30 years, and that this had caused no basic problems and was gen- 
erally supported by the industry. In 1978, he gave weight to the latter, 
i.e., that shrinkage was classified in the lowest class in the competing 
Orders. On both occasions, the best the Secretary could do was to ad- 
vance reasons supporting what he did; but on either occasion, he could 
just as well have advanced reasonable reasons supporting a contrary con- 
clusion. 


*1 Petitioners argue that controlling weight should have been given to the experience of 
the cooperatives prior to 1938. But the more recent experience since 1938 in the New York- 
New Jersey area and in the nearby areas is far more significant than the earlier coopera- 
tives’ experience. As shown in Section I, supra, the practice of the cooperatives prior to 
1938 is relevant, but not decisive, in construing the statutory provisions. But once the 
statutory construction issue has been resolved, the cooperatives’ experience prior to 1938 
is too stale to be of much current value. 





OAK TREE FARM DAIRY, ET AL 141 
Cite as 38 A.D. 113 


The reasons given by the Secretary for placing shrinkage in Class II in 
1978 are no better than the reasons given by the Secretary for keeping 
shrinkage (pro rata) in Class I in 1968. For example, the Secretary did 
not explain in 1978 why, in view of the relatively insignificant nature of 
the additional costs to New York-New Jersey handlers resulting from 
the shrinkage provisions, it was more desirable (i) to eliminate that one 
aspect of the “differences in regulatory provisions,” which, viewed in 
isolation, gave a slight advantage to handlers in other areas than (ii) to 
follow the shrinkage practice that had been followed in the New York- 
New Jersey Order for 40 years, which favored producers rather than 
handlers as to this matter. 


Since there were no compelling circumstances that could have led logi- 
cally to a conclusion in one direction rather than the other in 1968 or in 
1978, his decisions in both years explained as well as could be expected 
(in view of the nature of the shrinkage issue) the reasons for his con- 
clusions. It would have been impossible in 1968 or in 1978 to make a con- 
vincing case that the one approach should be adopted rather than the 
other. 


B. There Is No Requirement for Uniformity in Order Provisions for 
Different Areas Where There Are No Differences in Production Or 
Marketing Conditions. 


The Act reveals a Congressional concern that the Secretary might 
promulgate uniform provisions in various orders even though there are 
differences in production or marketing which would make different 
provisions more reasonable. Accordingly, Congress directed the Secre- 
tary to promulgate different provisions in such circumstances (7 U.S.C. 
608c (11) (C) ). However, there is nothing in the Act which indicates a 
Congressional concern that the Secretary might promulgate different 
provisions in various orders where uniform provisions would be more 
reasonable. The Congressional mandate that the Secretary shall pre- 
scribe different terms in certain circumstances cannot be transposed 
into the antithesis, i.e., that the Secretary shall prescribe uniform pro- 
visions in the absence of such circumstances. Specifically, the Act pro- 
vides (7 U.S.C. 608c (11) (C) ): 


(C) All orders issued under this section which are applicable to the same com- 
modity or product thereof shall, so far as practicable, prescribe such different 
terms, applicable to different production areas and marketing areas, as the 
Secretary finds necessary to give due recognition to the differences in produc- 
tion and marketing of such commodity or product in such areas. 
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There is nothing in the legislative history of the Act to indicate that 
Congress intended anything other than what the Act plainly states— 
viz., that the Secretary shall prescribe different terms if there are differ- 
ences in production or marketing conditions. Specifically, there is no 
indication that Congress intended to direct or suggest that the provi- 
sions in one order must be the same as the provisions in another order 
unless there are differences in production or marketing conditions. 


If the Act required uniformity in order provisions applicable to differ- 
ent marketing areas in the absence of differences in production or 
marketing conditions, many of the regulatory provisions in the orders 
would be invalid. As stated in Experience With Classification of Milk in 
Federal Order Markets (Marketing Research Report No. 288, USDA, 
AMS, Marketing Research Division (December 1958), p. 27): 


In many instances, differences in classification among markets cannot be ex- 
plained on the basis of reasons given. Milk used for identical products, for ex- 
ample, has frequently been classified differently in markets having the same 
number of classes in their pricing systems (table 7); yet on the basis of the facts 
given, conditions in the markets might appear to be identical. 


Many milk order provisions now in effect would have to be changed if 
differences in provisions had to be justified by differences in production 
or marketing conditions. For example, several different methods are uti- 
lized in various milk marketing orders to encourage seasonal adjust- 
ments in the production of milk (see Dairylea Cooperative, Inc. v. Butz, 
504 F.2d 80, 85-87 (C.A. 2) ). The decisions relating to such provisions 
ordinarily make no effort to explain why the approach selected is not the 
same as a different approach selected for other markets; and frequently 
the differences could not be justified by differences in production or 
marketing conditions. 


The Secretary’s ability to achieve the Act’s purpose by utilizing a 
variety of regulatory approaches would be severely circumscribed if he 
had to justify differences in the approaches followed in various orders on 
the basis of differences in production or marketing conditions. In view of 
the vast complexities of the milk regulatory program (see, e.g., Dairy- 
men’s League Cooperative Ass’n. v. Brannan, 173 F.2d 57, 66 (C.A. 2), 
certiorari denied, 338 U.S. 825), order provisions are, to some extent, 
still experimental. Congress wisely refrained from straitjacketing the 
Secretary into a single approach that must be followed nationally in the 
absence of differences in production or marketing conditions. 


Accordingly, as long as the New York-New Jersey shrinkage provi- 
sions are adequately supported by evidence and findings justifying their 
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use in that market, there is no requirement that there be evidence or 
findings showing that the marketing or production conditions in the 
New York-New Jersey area are different from such conditions in other 
marketing areas having different shrinkage provisions. 


The facts that (i) almost all other Orders have always classified shrink- 
age (up to a certain percentage) in a lower class than Class I, (ii) at pres- 
ent all Orders other than the New York-New Jersey Order classify 
shrinkage (up to a certain percentage) in a lower class than Class I, and 
(iii) the Secretary has now decided to change the New York-New Jersey 
Order so that shrinkage (up to a certain percentage) will be classified in a 
lower class than Class I affords a basis for questioning (but not neces- 
sarily deciding) the wisdom of the Secretary’s prior Decisions as to the 
New York-New Jersey Order. But as stated many times before, “this is 
not the proper forum for considering the wisdom of the regulatory pro- 
visions at issue here.” In re John Bertovich, 36 Agr Dec 133, 140 (1977). 
See, also, In re Michaels Dairies, Inc., 33 Agr Dec 1663, 1701 (1974), af- 
firmed sub nom. Michaels Dairies, Inc. v. Butz, 34 Agr Dec 1319 (D.C. 
D.C.). 


In addition, the fact that handlers regulated by other Orders fared bet- 
ter on the shrinkage issue than handlers in the New York-New Jersey 


area is not enough to invalidate the Order under the due process clause. 
It is well settled that the fact that a particular regulation “may demon- 
strably be disadvantageous to certain areas or persons” is not enough to 
constitute a violation of the due process clause. Secretary of Agriculture 
v. Central Roig Refining Co. , 338 U.S. 605, 617-619. See, also, American 
Trucking Ass’ns v. United States, 344 U.S. 298, 322, fn. 20; Bowles v. 
Willingham, 321 U.S. 503, 518; Wickard v. Filburn, 317 U.S. 111, 129- 
131; Mulford v. Smith, 307 U.S. 38, 51; Hegeman Farms Coop. v. Bald- 
win, 293 U.S. 163, 170-173; Lewes Dairy, Inc. v. Freeman, 401 F.2d 
308, 311-312, 319-320 (C.A. 3), certiorari denied, 394 U.S. 929; United 
States v. Mills, 315 F.2d 828, 838 (C.A. 4), certiorari denied, 374 U.S. 
832, 375 U.S. 819; Bailey Farm Dairy Co. v. Anderson, 157 F.2d 87, 96- 
97 (C.A. 8), certiorari denied, 329 U.S. 788; Wawa Dairy Farms, Inc. v. 
Wickard, 149 F.2d 860, 863-864 (C.A. 3); New York State Guernsey 
Breeders’ Co-op. v. Wickard, 141 F.2d 805, 810 (C.A. 2), certiorari de- 
nied, 323 U.S. 725; United States v. Adler’s Creamery, 107 F.2d 987, 
990 (C.A. 2), certiorari denied, 311 U.S. 657. 


Similarly, the fact that some handlers in the New York-New Jersey 
area may have fared better than other handlers in the same area under 
the shrinkage provisions does not invalidate the Order. “Absolute equal- 
ity is not demanded to sustain the operation of the Order. If the Secre- 
tary cannot ‘produce complete equality, for the variables are too numer- 
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ous,’ he ‘fulfills his role when he makes a reasoned’ Order. Mitchell v. 
Budd, 350 U.S. 473, 480 * * *.” United States v. Mills, 315 F.2d 828, 
838 (C.A. 4), certiorari denied, 375 U.S. 819. See, also, Dairymen’s 
League Cooperative Assn v. Brannan, 173 F.2d 57, 66 (C.A. 2), cer- 
tiorari denied, 338 U.S. 825. 


In addition, petitioners’ claim of intra Order discrimination seems to 
be based, in part at least, on a misconception of the regulatory provi- 
sions. Petitioners assume that if a handler makes Class I and Class II 
products in the same plant and has less than 2% shrinkage from the 
Class II products, all of the shrinkage from his Class I product is classi- 
fied as Class II, up to the 2% maximum (see Oral Argument before Judi- 
cial Officer, pp. 80-82). But the Order does not say that shrinkage from 
all uses of milk shall first be assigned to Class II, up to 2%. The Order 
says that shrinkage shall be assigned “in accordance with the respective 
volumes of skim milk and butterfat actually accounted for in each class” 
(with a 2% limit on the Class II shrinkage (§ 1002.42) ). Similarly, the 
regulations provide for adding the shrinkage “pro rata” to the skim milk 
and butterfat “in each class” (§ 1002.148). 


With respect to the further argument that shrinkage from packaged 
fluid milk has no greater value than shrinkage from manufactured prod- 
ucts, the milk which becomes shrinkage from the packaging of fluid milk 
was used for a higher valued purpose, i.e., to produce a Class I product. 


C. Ifthe Pro Rata Approach to Shrinkage Was Adequately Supported 
by Evidence and Findings Prior to 1968, No Supporting Evidence or 
Findings Were Required in 1968 or 1971 to Continue Such Provi- 
sions in Effect. 


Section 8c (4) of the Act provides (7 U.S.C. 608c (4) ): 


(4) Finding and issuance of order 


After such notice and opportunity for hearing, the Secretary of Agricul- 
ture shall issue an order if he finds, and sets forth in such order, upon the 
evidence introduced at such hearing (in addition to such other findings as 
may be specifically required by this section) that the issuance of such or- 
der and all of the terms and conditions thereof will tend to effectuate the 
declared policy of this chapter with respect to such commodity. 


Section 8c (17) of the Act incorporates the above provision as a re- 
quirement for amendments to orders (7 U.S.C. 608c (17) ). The findings 
and evidence required under those provisions is applicable only when the 
Secretary promulgates an order or makes a charge in an order—not 
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when he merely continues in effect a provision that has previously been 
validly promulgated. As stated in Abbotts Dairies Div. of Fairmont 
Foods, Inc. v. Butz, 421 F. Supp. 415, 420, fn. 13 (E.D. Pa.): ” 


I agree with the government that the statute means only that the Secretary 
cannot take the affirmative action of issuing any order or amendment, unless it 
is supported by substantial record evidence. It does not mean that merely be- 
cause a proposed order provision has unopposed supporting evidence in the rec- 
ord, the Secretary must adopt it. The Secretary’s decision not to adopt a pro- 
posed order, that is not to change the existing status quo, is committed to his 
discretion; it is only when the Secretary seeks to change the status quo that 
judicial review under the substantial evidence test comes into play. In view of 
the fact that in promulgating milk marketing orders the Secretary normally 
functions in a rule-making capacity, a construction of the statute so as to re- 
quire substantial evidence to support the Secretary’s refusal to issue an order 
would play havoc with the administrative process. As the government points 
out, such a construction of the statute would mean that every time a proposal 
were offered, no matter how farfetched or unreasonable, either the Secretary or 
others who opposed it would be required to present substantial evidence 
against it at the hearing or risk having the Secretary’s refusal to adopt it set 
aside by a reviewing court. 


A more fundamental reason supporting the Government’s position in 
this respect is that a decision not to issue a milk order or an amendment 
to an order rests solely with the Secretary. Unless the Secretary deter- 
mines that the issuance of an order or an amendment to an order will 
tend to effectuate the declared policy of the Act, the order or amend- 
ment cannot be issued. To require the issuance of an order or amend- 
ment supported by substantial evidence (even with no evidence to the 
contrary) would delegate to the persons testifying at the hearing the 
power to issue a milk order or an amendment. This would be an uncon- 
stitutional delegation of legislative power. 


My views with respect to this matter are set forth at length, inter alia, 
in In re Michael Dairies, Inc., 33 Agr Dec 1663, 1719-1726 (1974), af- 
firmed sub nom. Michaels Dairies, Inc. v. Butz, 34 Agr Dec 1319 (D.C. 
D.C.). The following discussion of this principle (from the following 
paragraph to fn. 30, infra) is taken verbatim from the Michaels Dairies’ 
decision. 


The issuance and amendment of Federal milk marketing orders is gov- 
erned by the Agricultural Marketing Agreement Act (7 U.S.C. 601 et 
seq.). The Act provides for notice and hearing upon proposed orders 


2 Reliance on this portion of the Court’s opinion does not indicate agreement with any- 
thing else said in this Decision or in the Court’s prior Decision in this case (389 F. Supp. 1). 
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which the Secretary “has reason to believe” will tend to effectuate the 
declared policy of the Act (7 U.S.C. 608c (3) ). After such notice and op- 
portunity for hearing the Secretary (7 U.S.C. 608c (4) )— 


shall issue an order if he finds, and sets forth in such order, upon the evidence 
introduced at such hearing (in addition to such other findings as may be specif- 
ically required by this section) that the issuance of such order and all of the 
terms and conditions thereof will tend to effectuate the declared policy of this 
chapter with respect to such commodity. (Emphasis added) 


This language cannot be construed to read that the Secretary, after 
such notice and opportunity for hearing— 


shall issue an order if he finds that the evidence introduced at such hearing sup- 
ports such order. 


The provisions of the Act applicable to the issuance of orders are made 
equally applicable to the issuance of amendments to orders (7 U.S.C. 
608c (17) ). Thus before an order can be amended, the Secretary must 
make a discretionary finding that the amendment will “tend to effectu- 
ate the declared policy” of the Act (7 U.S.C. 608c (4) ). When such a dis- 
cretionary finding is made, it must be based “upon the evidence” intro- 
duced at the hearing. Fairmont Foods Company v. Hardin, 442 F.2d 


762, 767 (C.A. D.C.). But nothing in the Act requires that evidence sup- 
port the Secretary’s refusal to adopt the proposal. 


The Secretary is required by 7 U.S.C. 608c (4) to issue an order if he 
finds upon the hearing record evidence that the issuance of the order 
will tend to effectuate the policy of the Act. Since the thrust of the statu- 
tory requirement that the decision be based upon record evidence applies 
only to instances when the Secretary takes the affirmative action of issu- 
ing an order or amendment, the statute does not, by its terms, impose 
any requirement that the Secretary’s decision not to act —i.e., not to 
adopt a proposed amendment—be supported by the hearing evidence. 


If the Secretary, in his discretion, relying upon the record and his total 
knowledge and expertise, cannot find that the proposed amendment will 
tend to effectuate the policy of the Act, then he is not required to issue 
the amendment regardless of what evidence was presented at the hear- 
ing. This same contention has been raised in the past before the Judicial 
Officer. See In re Pestel Milk Co., 6 Agriculture Decisions 85, 110-11 
(1947), affirmed sub nom. Charles W. Allen v. Brannan, May 25, 1950 
(S.D. Ohio); In re Belle-Vernon Milk Co., 13 Agriculture Decisions 447, 
481-482 (1954). As the Judicial Officer held in both cases (13 Agricul- 
ture Decisions at 482; 6 Agriculture Decisions at 111): 
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While it is true that the finding of the Secretary as to the effectuation of the 
policy of the act must be on the basis of the evidence introduced at the hearing, 
there is no compulsion that the Secretary find that a proposal made, even 
though supported by evidence, will tend to effectuate the statutory policy. 7 


The purpose of the legislative-type hearings held upon proposed 
amendments is not to determine in a trial-like fashion which side of an 
issue has the greatest weight of evidence in its favor. There is no require- 
ment that a proposal be adopted as an amendment merely because its 
proponents produce the greater weight of evidence at a hearing. “The 
Government is not aligned against the handlers or any group in an ad- 
versary contest.” In re Crystal Lake Dairy Co., 8 Agriculture Decisions 1, 
4-5 (1949). 


Rather, the purpose of the hearing is to allow interested parties to pre- 
sent their views and evidence in order to “educate” the Secretary as to 
the issues involved. 


The hearing process required by the Act was described in United 
States v. Wrightwood Dairy Co., 127 F.2d 907, 910(C.A. 7): 


The object of such a hearing [under the Agricultural Marketing Agreement 
Act] is not only to afford the individuals the opportunity of airing their objec- 
tions to the proposed scheme of things, but is also to give the administrators 
the chance of obtaining information which might have been overlooked or 
otherwise not available to them. 


The realities of the situation are clear. In the case of many proposed agree- 
ments, hundreds of people may be present at a hearing and every individual 
would be equally desirous of insuring the maximum protection to his own inter- 
ests. If the equivalent of court proceedings were granted to each person, or even 
to groups, the hearing would be unwieldy and not susceptible to a satisfactory 
conclusion. Obviously, a more workable balance must be struck between admin- 
istration efficiency and the protection of individual rights. 


In determining not to issue a proposed amendment, the Secretary is 
purely at his own discretion and can rely upon his own expertise and 


23 This has been the settled and contemporaneous administrative construction of the Act 
(see, also, Sellers, Administrative Procedure and Practice in the Department of Agriculture 
under the Agricultural Marketing Agreement Act of 1937 (U.S.D.A., 1939), pp. 27-35), 
which is entitled to great weight. United States v. Leslie Salt Co., 350 U.S. 383, 396; Corn 
Products Co. v. Commissioner, 350 U.S. 46, 53; Mazer v. Stein, 347 U.S. 201, 213; Norwe- 
gian Nitrogen Co. v. United States, 288 U.S. 294, 315; Lewes Dairy, Inc. v. Freeman, 401 
F.2d 308, 320 (C.A. 3), certiorari denied, 394 U.S. 929; Ideal Farms, Inc. v. Benson, 288 
F.2d 608 (C.A. 3); Queensboro Farms Products, Inc. v. Wickard, 137 F.2d 969, 980 (C.A. 
2); 1 Davis, Administrative Law Treatise (1958), § 5.06. 
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knowledge, upon evidence from other hearings, or indeed upon no evi- 
dence at all. A contrary rule could be possible only if the hearing process 
upon all amendment proposals met the ideal in which all the sides of an 
issue were thoroughly and competently presented, and the faults of un- 
sound proposals clearly shown. In reality, those who oppose a proposal 
often may not appear at the hearing to do so; or if they appear, their op- 
position might not be adequately presented. Furthermore, it is not un- 
usual for witnesses at such hearings, which are often multi-issue, to 
merely speak for a proposal they favor rather than also evaluating and 
stating their positions on other proposals. 


Moreover, even at an “ideal” hearing where all sides of the issue were 
presented by the witnesses, if the Secretary were required to adopt every 
proposal supported by the evidence, this would drastically curtail or 
eliminate the value of the Department’s expertise derived from thou- 
sands of hearings. The witnesses at the hearing, rather than the Secre- 
tary, would actually determine whether an order or an amendment 
should be adopted to effectuate the Congressional policy. This could 
easily lead to the disruption of the Federal regulatory program through 
the adoption of unsound proposals. 


To avoid such a result, the Department might be reluctant to hold as 
many hearings as are now held; and it might be forced to present sub- 


stantial evidence in many hearings in opposition to the industry’s pro- 
posal so that there would be substantial evidence either way in case the 
Secretary decided not to adopt the proposal. This would make a farce of 
the hearing process, and would prevent it from being an important 
educational tool for the Secretary. None of this is either desirable or re- 
quired by the Agricultural Marketing Agreement Act (7 U.S.C. 608c (3) 
and (4) ). 


In addition, if the Congress had required the Secretary to issue an 
amendment to an Order merely because private individuals submitted 
unchallenged evidence at a hearing which supported such an amend- 
ment, that would have been an unconstitutional delegation of legislative 
power to private individuals. See Crain v. First National Bank of Ore- 
gon, Portland, 324 F.2d 532, 537 (C.A. 9); United Citizens Party v. 
South Carolina State Elec. Comn., 319 F. Supp.784, 787-789 (3-Judge 
Court, D.S. Car.); 16 Corpus Juris Secundum, “Constitutional Law,” 
§ 137a; 16 Am. Jur. 2d, “Constitutional law,” § 249. [See, also, Dahi- 
berg v. Pittsburgh & L.E.R. Co., 138 F.2d 121, 123 (C.A. 3); Washington 
Terminal Co. v. Boswell, 124 F.2d 235, 276 (C.A. D.C.), affirmed by an 
equally divided Court, 319 U.S. 732.] 


In short, nothing in the Act compels the Secretary to amend an Order 
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even if all of the evidence adduced at a hearing supports the amend- 
ment. And nothing in the Act supports the view that there is any review 
of the Secretary’s discretionary determination not to amend an Order. 


Furthermore, the purely discretionary decision by the Secretary not to 
issue a proposed amendment is not made reviewable by section 10 of the 
Administrative Procedure Act. Section 10 provides that administrative 
action is subject to judicial review “except to the extent that * * * agen- 
cy action is,committed to agency discretion by law” (5 U.S.C. 701). To 
the extent a determination is committed by law to agency discretion, it 
is not reviewable under section 10 of the Administrative Procedure Act. 
Chernock v. Gardner, 360 F.2d, 257, 259 (C.A. 3). Hence some agency 
action under a statute may be reviewable and other action under the 
same statute committed to agency discretion is nonreviewable. “Judicial 
review under a statute authorizing agency action is not precluded be- 
cause some of that action may be ‘committed to agency discretion by 
law.’ 5 U.S.C. § 701 (aX2). Rather, judicial review is precluded only to 
the extent that such discretion exists.” Jones v. Freeman, 400 F.2d 383, 
390 (C.A. 8). Under the Administrative Procedure Act, the question is 
not simply whether the statute commits action to agency discretion, but 
to what extent. Davis, “Unreviewable Administrative Action,” 15 F.R.D. 
411, 428. 


The determination not to issue a proposed amendment is purely discre- 
tionary. In United States v. Bush & Co., 310 U.S. 371, 380, the Court 
held: *4 


It has long been held that where Congress has authorized a public officer to 
take some specified legislative action when in his judgment that action is neces- 
sary or appropriate to carry out the policy of Congress, the judgment of the of- 
ficer as to the existence of the facts calling for that action is not subject to re- 
view. Martin v. Mott, 12 Wheat. 19; Monongahela Bridge Co. v. United States, 
216 U.S. 177; Dakota Central Telephone Co. v. South Dakota, 250 U.S. 163; 
United States v. Chemical Foundation, Inc., 272 U.S. 1. As stated by Mr. Jus- 
tice Story in Martin v. Mott, supra, pp. 31-32: “Whenever a statute gives a dis- 
cretionary power to any person, to be exercised by him upon his own opinion of 
certain facts, it is a sound rule of construction, that the statute constitutes him 
the sole and exclusive judge of the existence of those facts.” 


Similarly, in Louisiana v. McAdoo, 234 U.S. 627, 633, the Court held: 


There is a class of cases which hold that if a public officer be required by law to 
do a particular thing, not involving the exercise of either judgment or discre- 


24 See also, Switchmen’s Union v. Board, 320 U.S. 297, 303; Fahey v. O'Melveny & Myers, 
200 F.2d 420, 477 (C.A. 9). 
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tion, he may be required to do that thing upon application of one having a dis- 
tinct legal interest in the doing of the act. Such an act would be ministerial 
only. But if the matter in respect to which the action of the official is sought, is 
one in which the exercise of either judgment or discretion is required, the courts 
will refuse to substitute their judgment or discretion for that of the official en- 
trusted by law with its execution. Interference in such a case would be to inter- 
fere with the ordinary functions of government. 


The rule of noninterference with administrative discretion was again 
stated in Work v. Rives, 267 U.S. 175, 177, where it was held that courts 
may not— 


compel or control a duty in the discharge of which by law* * * [the Secretary] 
is given discretion. The duty may be discretionary within limits. He can not 
transgress those limits, and if he does so, he may be controlled by injunction or 
mandamus to keep within them. 


It is a well established maxim that a court can compel administrative 
action, by mandamus or mandatory injunction, only when that action is 
ministerial. As the Court held in United States v. Wilbur, 283 U.S. 414, 
420, mandamus will issue— 


only where the duty to be performed is ministerial and the obligation to act per- 
emptory, and plainly defined. The law must not only authorize the demanded 
action, but require it; the duty must be clear and indisputable. 


If the action is made discretionary within limits—as where the Secre- 
tary has discretion to find that an amendment he issues will tend to ef- 
fectuate the policy of the Act, but only upon the hearing evidence—then 
he may be compelled to stay within that limitation. Work v. Rives, 267 
U.S. 175, 177. But courts have no authority to compel or perform them- 
selves the exercise of a purely discretionary determination. Danville To- 
bacco Association v. Freeman, 275 F. Supp. 350, 351 (W.D. Va.); Wat- 
kins Motor Lines, Inc. v. United States, 243 F. Supp. 436, 438, fn. 4 (D. 
Neb.). 


In view of the tremendous complexities of the “milk problem,” Con- 
gress wisely left the decision not to adopt a proposed amendment solely 
to the discretion of the Secretary, rather than to control by the witnesses 
at a public hearing or review by the courts. The Secretary’s task here “is 
a delegated role of administrative ‘legislation’ in a field of bewildering 
complexity, bitterly divergent partisan interest, and inevitably large dis- 
cretion confided to the expertise over which a cabinet officer presides 
and on which he must rest his judgments.” Foster v. Freeman, 271 F. 
Supp. 33, 39 (S.D. N.Y.). 
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Judge Franks’ description of the problem of milk regulation in 
Queensboro Farms Products v. Wickard, 137 F.2d 969, 974-975 (C.A. 2), 
is often quoted: 


Experience before and since the passage of that legislation has disclosed that 
the “milk problem” is exquisitely complicated. The city-dweller or poet who re- 
gards the cow as a symbol of bucolic serenity is indeed naive. From the udders 
of that placid animal flows a bland liquid indispensable to human health but of- 
ten provoking as much human strife and nastiness as strong alcoholic bever- 
ages. 


e“?'"s 


The milk problem is so vast that fully to comprehend it would require an almost 
universal knowledge ranging from geology, biology, chemistry and medicine to 
the niceties of the legislative, judicial and administrative processes of govern- 
ment. It affects an industry immense in scope, for dairying is said to be the 
largest single branch of agriculture in this country with the exception of that of 
raising livestock for slaughter, the annual money value of dairy products run- 
ning to billions of dollars. 


Many other cases recognize the great complexity of the Federal milk 
regulatory program, e.g.: 


It is now no secret that governmental regulation of the distribution of milk is 
complex and mystifying. * * * For the question of classification for the pur- 
pose of payment of the milk product here in issue, at first blush apparently sim- 
ple, has baffled even the experts and the trade for several years. ** 


[The milk order is a regulatory system] the complexities of which are immedi- 
ately apparent. *° 


[Milk is a] very complicated area of federal regulation. *’ 


The order is complicated and detailed; certainly it appears more likely to 
achieve fairness in the greater number of cases than any we can think of or sug- 
gest. 7° 


Judge Learned Hand admitted to being “stunned and confounded” by 
the milk regulatory program, which he described as an undertaking of 
“monstrous difficulty” in Dairymen’s League Cooperative Ass’n. v. Bran- 
nan, 173 F.2d 57, 65, 66 (C.A. 2), certiorari denied, 338 U.S. 825, as fol- 
lows: 


3s Crowley's Milk Co. v. Brannan, 198 F.2d 861, 862 (C.A. 2). 


26 Ogden Dairy Co. v. Wickard, 157 F.2d 445, 447 (C.A. 7), certiorari denied, 330 U.S. 827. 


27 United States v. Lehigh Valley Cooperative Farmers, 183 F. Supp. 80, 89 (E.D. Pa.), re- 
versed on other grounds, 287 F.2d 726(C.A. 3). 


28 Waddington Milk Co. v. Wickard, 140 F.2d 97, 102 (C.A. 2). 
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We are indeed aware how great an advantage familiarity with the multifarious 
ramifications of such a subject as milk regulation gives to administrators, and 
how much less favored are we who must plunge into it unequipped. Neverthe- 
less, we should have to endow them with almost supernatural powers, if they 
were not, like ourselves, at the outset stunned and confounded by the fantastic 
proliferation which emerges, when one attempts to find a path through such 
verbal mazes. 


"ss 


The regulation of an industry guch as this—indeed of any modern industry—is 
an undertaking of monstrous difficulty; it yet remains to be seen whether suc- 
cess is within the compass of human abilities. Those charged with such duties 
must proceed as best they can, correcting their initial blunders, as experience 
teaches; some ineptitudes and some injustices are inevitable at the start; they 
are the price of the undertaking as a whole. 


As in the case of Kendler v. Wirtz, 388 F.2d 381, 383 (C.A. 3), we “are 
concerned here with a type of determination that ‘does not present ques- 
tions of an essentially legal nature in the sense that legal education and 
lawyers learning afford peculiar competence for their adjustment’.” ”° 


The Secretary’s determination not to issue a proposed amendment fits 
quite aptly with what the Court said in Panama Canal Co. v. Grace Line, 
Inc., 356 U.S. 309, 317-18: 


These are matters on which experts may disagree; they involve nice issues of 
judgment and choice * * * which require the exercise of informed discretion. 
* * * The case is, therefore, quite unlike the situation where a statute creates a 
duty to act and an equity court is asked to compel the agency to take the pre- 
scribed action. * * * We put the matter that way since the relief sought in this 
action is to compel petitioner to fix new tolls. The principle at stake is no differ- 
ent than if mandamus were sought—a remedy long restricted, * * * in the 
main, to situations where ministerial duties of a nondiscretionary nature are in- 
volved. *° 


In the circumstances, if the pro rata approach to shrinkage was validly 
promulgated in 1938 or validly continued in effect in 1945, the provi- 
sions are valid irrespective of whether they are also supported by evi- 
dence or findings in 1968 or 1971. The Secretary’s later decisions not to 
change the pro rata approach to shrinkage were discretionary and not 


*® The court was quoting from Mr. Justice Frankfurter’s concurring opinion in Driscoll v. 
Edison Co., 307 U.S. 104, 122. 


8° This ends the quotation from In re Michaels Dairies, Inc., supra. 
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subject to judicial control. ** The Secretary need not premise such deci- 
sions upon evidence in the hearing record as he must when he issues a 
proposed amendment; and thus he may rely exclusively upon extra-rec- 
ord material—including his own expertise. As explained above, this re- 
sult is not only authorized by statute and case law, but is also logically 
necessary to the maintenance of the stability and integrity of the Feder- 
al order program. 


D. TheShrinkage Provisions Promulgated in 1938 Are Not Invalid Be- 
cause of Any Inadequacy in the Findings or Evidence. 


The 1938 Order was promulgated prior to the enactment of the Ad- 
ministrative Procedure Act. At that time, there was no requirement that 
findings explain the Secretary’s decision with respect to each provision 
of the Order. The Secretary was only required to find in this respect that 
the “issuance of such order and all of the terms and conditions thereof 
will tend to effectuate the declared policy” of the Act (7 U.S.C. 608c (4) ). 
That finding was made by the Secretary (3 F.R. 1945, 1946). * 


Preceding the promulgation of the original New York Order, hearings 
were held in six New York cities during May and June 1938. The tran- 
script of the hearings comprises 2,079 pages. Only one witness testified 
at the hearings with respect to shrinkage, Mr. J. A. Coulter, a Director 
of Producers’ Bargaining Agency and Treasurer of Dairymen’s League 
Cooperative. His testimony supported the provisions adopted by the Sec- 
retary in 1938. Specifically, he testified (1938 Hearing Transcript, p. 
1,687): 


Well, my thought would be that loss should be allocated on the basis of ship- 
ments out of the plant—that is, classifying shipments out of the plant. If the 
plant shipped all class I, it seems to me that that loss is the handler’s loss and if 
it is charged to all handlers alike there is no discrimination between handlers. 


His testimony that loss should be allocated on the basis of the classifi- 
cation of the milk shipped out of the plant embodies the pro rata ap- 


*t This position is not based on the discredited “negative order doctrine” (see Rochester 
Tel. Corp. v. United States, 307 U.S. 125, 143), but on the statutory provisions evincing 
the Congressional intent to commit unreviewable discretion to the Secretary as to what 
matters should not be included in an Order or in an amendment to an Order. See, also, 
Davis, Administrative Law Treatise (1958 and 1970 Supp.), §§ 28.16, 28.17. 


82 Tn addition, the Secretary made ultimate findings as to the prices needed to insure a suf- 
ficient quantity of pure and wholesome milk and be in the public interest (see 7 U.S.C. 
608c (18) ), and as to interstate commerce (3 F.R. 1945, 1946). 
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proach adopted by the Secretary in 1938. Since there was no evidence to 
the contrary, and in view of the relative insignificance and (at that time) 
noncontroversial nature of the shrinkage provision, adequate evidence 
supports the Secretary’s decision in 1938 to adopt the pro rata approach 
to shrinkage. 


E. The Pro Rata Approach to Shrinkage Was Validly Continued in Ef- 
fect in 1945. 


As shown above, since the pro rata approach to shrinkage was validly 
promulgated in 1938, there is no requirement that such provision be 
supported by evidence or findings at a later hearing. However, subse- 
quent hearings in 1944 evinced industry support for the pro rata ap- 
proach to shrinkage, as adopted in 1938. 


In 1944, the Secretary held extensive hearings with respect to many 
amendments to the New York Order. On the basis of that hearing rec- 
ord, many amendments to the Order were issued in 1945. No change was 
made in the Order’s pro rata approach to shrinkage, but the Order was 
amended to authorize the market administrator to determine by regula- 
tion the shrinkage limit for various products (up to 5%) rather than the 
2% shrinkage limit originally set forth in the Order. 


The handlers participated fully in delineating the scope of the 1944 
amendment hearings. Five specific amendments to the shrinkage provi- 
sions were incorporated in the hearing notice on the basis of amend- 
ments proposed by handlers, including the Milk Dealers’ Association of 
Metropolitan New York, Inc. But not one proposal was suggested by 
handlers or anyone else to eliminate the pro rata approach to shrinkage 
under which shrinkage was paid for at the class price of the product 
from which the shrinkage resulted (see Resp. Ex. 1, p. 26). The failure of 
the handlers to request any modification in the pro rata approach to 
shrinkage, while suggesting other changes relating to shrinkage, evinced 
the strongest possible support for the existing pro rata approach to 
shrinkage. 


Since there was no hearing proposal to change the pro rata approach to 
shrinkage, there was naturally no testimony discussing the pros or cons 
of that approach at the hearings. The record contained widespread sup- 
port, however, for a change in the shrinkage provisions to the effect that 
instead of a specific shrinkage limit set forth in the Order, the Market 
Administrator should establish shrinkage limitations for each product in 
rules and regulations. That proposal was adopted by the Secretary in the 
1945 amendments to the Order. 
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At the hearings conducted by the Market Administrator in 1945 pre- 
ceding the issuance of his rules and regulations as to shrinkage, there 
was a great deal of testimony as to the shrinkage allowances for specific 
operations. The Milk Dealers’ Association supported a specific shrinkage 
allowance for bottled milk, which was necessary because bottled milk 
was subdivided into three classes, I-A, I-B and I-C, depending upon 
where marketed. Thus, loss above the tolerance would be paid for at the 
I-A price. Specifically, Mr. Willits testified for the Milk Dealers’ Associ- 
ation (Resp. Ex. 5-A, p. 841): 


Well, it was our interpretation, Mr. Sperber, that is, those of us in the Associ- 
ation who discussed this, felt that because of all of the milk came into the mar- 
keting area was Class I milk, there would be no particular reason to establish a 
loss tolerance on that, but it would be necessary in case of plants located outside 
the area into which might go milk that would be classified as Class I-C or Class 
I-B. 


Although there was no discussion of the pros or cons of the pro rata ap- 
proach, handlers supported specific tolerances embodying the pro rata 
approach (see, e.g., Resp. Ex. 5-A, pp. 595, 719, 729-730, 893-894). ** 
Petitioners contend that when the handlers said they favored specific 
tolerances embodying the pro rata approach, they did this only because 
the pro rata approach with a high specific tolerance was regarded as less 
evil than no pro rata approach with a low tolerance. But that thought 
was not verbalized. And an agency is not required to disregard express 
support for a proposition on the ground that such support may have 
been motivated by other concerns. 


In the circumstances, there can be no question as to the validity of the 
Secretary’s action in 1945 in continuing in effect the pro rata approach 
to shrinkage. Our present interest in the 1944-1945 records is because 
they demonstrate widespread industry support for the pro rata ap- 
proach. 


F. The Pro Rata Approach to Shrinkage Was Validly Continued in Ef- 
fect in 1968. 


As a result of hearings held in 1967, significant amendments were 
made in the New York-New Jersey Order in 1968. The principle issue at 
the hearings involved converting from butterfat accounting to butterfat 
and skim milk accounting. Only 1 of the 38 proposals set out in the no- 
tice of hearing preceding the hearings would have changed the pro rata 


33 Asa result of the hearings, the specific limit for packaged milk was set at 1- 1/2%. 
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approach to shrinkage. Specifically, Proposal No. 34 by Fitchett Bros. 
Dairy would have placed all shrinkage within certain limitations in Class 
II (31 F.R. 16273, 16276-16277). The only reason given by Mr. Levin, 
who testified for Fitchett Bros. Dairy in support of its Proposal No. 34, 
was (1967 Hearing Record, p. 1007; see, also, id. at 994, 1012): 


I don’t see why the producers—and I don’t think they do expect to get Class I on 
any products, so-called skim milk and butterfat, that may go down the sewer or 
down through some extraordinary circumstance is lost, or packaging which is 
lost.* * *[L]et’s give more equity to the processor. He has his problems. 


Another witness, Dr. Paul Hand, representing Interstate Cooperative, 
which did not operate any pool plants under the New York-New Jersey 
Market Order, testified that shrinkage should be in Class II within cer- 
tain limitations. He also testified (1967 Hearing Record, pp. 276, 742): 


Plant loss of skim milk and butterfat, commonly referred to as shrinkage, 
represents a disappearance of milk for which a handler must be held account- 
able. To the extent that such losses are reasonable, they should be classified in 
the lowest valued use class. The amount of producer milk so classified, however, 
should be limited; otherwise there would be no incentive for a handler to main- 
tain the most economic and efficient records and facilities. 


ee 


A. Well, there is certainly some loss associated with any operation. To allow 
credit in a lower class is recognized in all other federal Orders, and if it were not 
recognized in Order 2 it could conceivably * result in an unfair [dis]advantage 
to Order 2 handlers, but the limitation should be similar with Order 2 handlers 
as with any other handlers on the one hand, and, on the other hand, a minimal 
allowance does not result in inefficient operations; in fact, it encourages effi- 
ciency. 


That was the only evidence supporting a change in the pro rata ap- 
proach to shrinkage. It included testimony by only one of the handlers 
affected by the provisions. 


Dr. E. E. Vial, representing the Milk Dealers’ Association of Metropoli- 
tan New York, Inc., testified at length as to other proposals set forth in 
the hearing notice. But he took no position on the subject of shrinkage 
(see summary of his position on behalf of the handlers, 1967 Hearing 
Record, pp. 698-700). *° 


* The Court in Borden, Inc. v. Butz, 544 F.2d 312, 317 (C.A. 7), invalidated a finding by 
the Secretary based on similar “speculative” testimony. 


*° Subsequently, the Milk Dealers’ Association filed lengthy exceptions to the Recommend- 
ed Decision, but no exception was filed to the shrinkage provisions. 
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Alan Hochberg, representing Queens Farms Dairy, testified that 
“[t]here has been offered at this hearing the suggestion that shrinkage in 
our Order be handled exactly as it is now handled in other orders. It is 
my contention that any discussion concerning the allocation of shrink- 
age in Order No. 2 is actually premature at this hearing” (1967 Hearing 
Record, p. 1106). 


In short, the handlers’ conduct at the hearing underscores the relative- 
ly insignificance of the issue at that time, and indicates that the existing 
pro rata approach to shrinkage was generally supported by the industry. 


Chester Smith, an economist representing producers supplying the 
New York-New Jersey handlers, testified in favor of retaining the exist- 
ing status quo as to shrinkage (1967 Hearing Record, pp. 551-558). Spe- 
cifically, he testified (id. at pp. 551, 552, 555): 


A. Well, actually our proposals contain nothing to change loss from what it 
is now in the Order and our basis, in the way you have asked the question, is 
simply that from our study of the problem on accounting we could see nothing 
in the skim milk and butterfat accounting that called for any change in the 
shrinkage allowance from it has been for a considerable length of time in the 
past under the Order. 


£5e oD 


Physically we have complete accounting anyway and the—and in a sense the 
shrinkage allowance that is now in the Order in total allows for very considera- 
bly less shrinkage to be paid for in Class II than is now provided in the Order. 
The arrangement now is on a pro rata basis, Class by Class. 


*'& & 


Q. Well, recognizing—and I believe it was pointed out that there is a change 
in the accounting procedure as you are proposing in that we will now be ac- 
counting with respect to Class II products on the basis of skim milk and butter- 
fat used to produce—do you think or do you see any possibility that this at least 
would make it desirable for us to review the amendment of the shrinkage allow- 
ance? 


A. Isee no objection at all to reviewing it. I have reviewed it, and from my re- 
view I see nothing in the particular characteristic of skim milk and fat account- 
ing which you have just described which I would think would need to [revise] 
the way shrinkage is handled now. 


On the basis of the 1967 hearing record, the Secretary issued a Deci- 
sion in 1968 making major changes in the New York-New Jersey Order. 
However, he made no change in the pro rata approach to shrinkage, stat- 
ing (33 F.R. 7190, 7194): 
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The procedure followed under the existing order of assigning shrinkage, with- 
in the allowable limits, to the same classes of use as the butterfat accounted for 
is substantially different from that provided in other Federal orders. Neverthe- 
less, such procedure appears to have precipitated no basic problems in the mar- 
ket and is generally supported by the industry. Accordingly, this procedure is 
continued for skim milk and butterfat, respectively, under the amended order. 


Since, as shown above, (i) the pro rata approach to shrinkage had been 
in effect in the New York-New Jersey Order for 30 years, (ii) the issue as 
to how to classify shrinkage was relatively too insignificant to be decid- 
ed on the basis of producer need or handler burden, (iii) the inherent na- 
ture of shrinkage is such that reasonable and logical arguments can be 
advanced to support a decision favoring the producers or the handlers as 
to this issue, and the reasons supporting favoring the producers do not 
derogate from the reasons supporting favoring the handlers, or vice 
versa, and (iv) the Secretary is not required to have the provisions in the 
New York-New Jersey Order identical to the provisions in other orders 
in the absence of differences in production or marketing conditions, the 
Secretary’s reasoning is adequate to support his decision to continue the 
pro rata approach to shrinkage in effect. 


As shown above, the hearing record supports that decision. In fact, a 
contrary decision would not have been supported by substantial evi- 
dence. Mr. Levin’s testimony that he doesn’t “think” producers expect 
Class I on shrinkage is contrary to the 30-year experience in the Order, 
and is contrary to the producers’ testimony favoring the status quo. Mr. 
Levin’s other reason for a change—“let’s give more equity to the proces- 
sor. He has his problems’”—is not substantive enough to be substantial 
and ignores the fact that this Act is for the benefit of producers—not 
handlers. Dr. Hand’s testimony that unless Order 2 were made identical 
to the other Federal Orders it “could conceivably” result in an unfair dis- 
advantage to Order 2 handlers is too speculative to support a finding. 
See the Borden case, supra, fn. 34. Accordingly, there was no substantial 
evidence in the 1968 hearing record that would have supported a change 
in the pro rata approach to shrinkage. 


An entirely separate issue from the classification of shrinkage related 
to the size of the shrinkage tolerance or limit. That is, everyone agreed 
that shrinkage in excess of certain limits should be in Class I. Prior to 
the 1968 amendments, the Order provided for a maximum shrinkage 
limit of 5%, with the exact amount for each product to be fixed by the 
market administrator in rules and regulations. As shown above, the 
Market Administrator's rules provided a shrinkage limit for packaged 
milk of 1 1/2%. Accordingly, when the Secretary determined in 1968 to 
amend the Order by providing for a specific 2% shrinkage limit as to all 
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products, this was actually an increase for packaged milk from the 
1 1/2% limit in the regulations, rather than a decrease from 5%. 


Judge Liebert held that the Secretary’s amendments in 1968 were in- 
valid because of matters concerning the change from a 5% maximum 
limit to the 2% specific limit—not because of matters involving the pro 
rata approach to shrinkage. ** However, the change in the shrinkage lim- 
it is of no importance here because it is not now at issue in this proceed- 
ing. The petitioners made it very plain in the oral argument before the 
Judicial Officer that they are now attacking only the Secretary's deci- 
sions as to the pro rata approach to shrinkage—not the Secretary’s deci- 
sion as to whether there should be a maximum 5% limit or a specific 2% 
limit (see Oral Argument before Judicial Officer, pp. 9, 20-27, 30, 44, 
109). Since petitioners are almost exclusively Class I handlers, it is of lit- 
tle or no importance to them what the shrinkage limitation is unless the 
shrinkage within that limitation is classified in Class II. 


In any event, however, the Secretary’s action in changing the shrink- 
age limitation provisions was valid. This was merely an incidental 
change to the major change adopted in 1968 under which a skim milk 
and butterfat accounting procedure was adopted in lieu of the previous 
butterfat accounting system. 


Specifically, the Secretary stated (33 F.R. 7190, 7194): 


Notwithstanding the position taken by interested parties at the hearing, the 
skim milk and butterfat accounting procedure herein adopted requires some 
modification of the shrinkage provisions. 


2, 22 


It is reasonable to conclude, therefore, that shrinkage losses under the revised 
accounting procedure will not be as great as under the present procedure where 
the butterfat accounting starts with the product of ultimate disposition. 


The notice of hearing expressly advised the industry that changes inci- 
dental to the major proposals outlined in the notice of hearing would be 
made. That is, the notice stated (31 F.R. 16273, 16277): 


Proposal No. 38. Make such changes as may be necessary to make the entire 
marketing agreement and the order conform with any amendments thereto 
that may result from this hearing. 


%6 The initial Decision is not entirely clear, in this respect, but reading the initial Decision 
together with the material relied on by Judge Liebert from the rulemaking hearing records 
(including the rulemaking briefs and exceptions) leads to this conclusion. 





160 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 38 A.D.113 


The notice of hearing was adequate in this respect. See Buckeye Cable- 
vision, Inc. v. F.C.C., 387 F.2d 220, 226, fn. 26 (C.A. D.C.); California 
Citizens Band Association v. United States, 375 F.2d 43, 48-49 (C.A. 9), 
certiorari denied, 389 U.S. 844; Ideal Farms, Inc. v. Benson, 181 F. 
Supp. 62, 67-69 (D. N.J.), affirmed, 288 F.2d 608 (C.A. 3), certiorari de- 
nied, 372 U.S. 965; United States v. Wrightwood Dairy Co., 127 F.2d 
907, 910-911 (C.A. 7). *” 


37 Other incidental changes were also required in the Order as a result of the change to 
skim milk and butterfat accounting. For example, the Secretary stated (33 F.R. 7190 and 
7196): 


With the revision in classification provisions, a number of additional prod- 
ucts have been added to Class I. Hence, as a necessary conforming change to in- 
sure continuing implementation of the intent of the existing producer-handler 
provisions it was essential that the words “fluid milk products” be substituted 
for the words “milk, fluid skim milk and cream” wherever they appeared in 
such provisions, 


2-H oP 


While exceptor argues lack of notice, it must be concluded that interested 
parties were notified since a modification of the classification provisions in the 
manner set forth in the hearing call and as herein adopted would reasonably re- 
quire corollary changes in other parts of the order, including the producer-han- 
dler provisions, to continue the intent of the existing provisions. The matter 
was thoroughly explored in the hearing record and accordingly the exception 
must be and is hereby denied. 


B. Allocation. The pooling provisions of the order were not an issue at the 
hearing. Nevertheless, the change to skim milk and butterfat accounting neces- 
sarily requires some modification of the pooling provisions to include consider- 
ation of both skim milk and butterfat. 


The need for considerable flexibility as to the hearing notice issue was stated in a recent 
Decision as follows (42 F.R. 41582, 41593-41594): 


A Middle Atlantic handler claimed in his exceptions that the 15-cent Class I 
price reduction should not be adopted since it was not specifically listed as a 
proposal in the hearing notice. Although this change was not considered at the 
hearing in these specific terms, it represents an alternative means of dealing 
with the concerns of the industry that were fully explored at the hearing. The 
Secretary cannot be restricted to adopting solely those changes that may have 
been proposed in specific terms at a hearing. If this were so, he could be in a 
position of having a record that demonstrates a need for order amendments to 
remedy certain marketing problems but not having before him specific industry 
proposals that would result in the corrective action needed. Within the scope of 
the hearing proposals and evidence received, he must have the latitude to pro- 
pose those order changes that will best meet the marketing problems before 
him. In this proceeding, the 15-cent reduction in the Class I differential is found 
to be a necessary order change in meeting the marketing problems presented on 
the record. 
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Respondent explains that the change in the shrinkage tolerance from a 
maximum of 5% to a specific 2% limitation did not adversely affect 
shrinkage treatment of Class I operations such as petitioners, and in 
addition that it did not adversely affect Class II handlers since prior to 
1968, shrinkage as to manufactured products was measured on the basis 
of the product disposed of, whereas with the 1968 amendments, shrink- 
age as to Class II products is determined by measuring the amount of 
milk used to produce the finished product. As stated in Respondent’s Ap- 
peal, pp. 3-4: 


What the Class II exceptors to the 1968 decision, witnesses at the hearing, 
and the Administrative Law Judge failed to understand was that the reduction 
from 5% to 2% allowable shrinkage did not impose any greater burden on Class 
II products, but was rather a necessary conforming change consistent with the 
accounting modifications adopted in 1968. The maximum 5% shrinkage, prior 
to 1968, allowed for losses at various stages in various manufacturing proc- 
esses, and shrinkage was measured [on] the basis of product disposed of. With 
the accounting changes adopted by the Secretary, all such losses are automat- 
ically accounted for as Class II, because shrinkage is measured by the amount of 
milk used to produce finished product. Thus, once an ascertainable volume of 
milk is committed to manufacturing, all that milk, regardless of losses there- 
after, is used to produce the finished product and classified as Class II. The 
maximum 2% shrinkage relates to losses occurring prior to the commitment of 
the milk to a manufacturing process. ** 


Dr. Hand was one of the few industry witnesses who understood that 
under the new accounting procedure, the shrinkage tolerance for Class II 
products would apply only to shrinkage occurring up to the time the 
milk is introduced into the manufacturing process, and that shrinkage 
occurring thereafter during the manufacturing operation would not 
count against the shrinkage limit. Specifically, Dr. Hand responded to 
questions by the Department’s representative, in this respect, as follows 
(1967 Hearing Record, pp. 803-804): 


BY MR. DERR: 


Q. Dr. Hand, * * * isn’t it true that under the revised accounting procedure 
we are considering here with respect to milk or skim milk and butterfat which 
is disposed of for Class II uses we are now talking about used to produce; in 


38 Respondent’s attorney elaborated on this matter during the oral argument before the 
Judicial Officer, while flanked by the administrative officials who wrote and administer 
the Order (see Oral Argument before Judicial Officer, pp. 31, 86-113). He explained that 
the change, in this respect, related only to Class II products since before and after 1968, 
Class I shrinkage was the difference between the milk received and the Class I products 
disposed of (id. at 87). 
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other words, the accounting procedure is with respect to the volume of skim 
milk and butterfat which was introduced in the operation, for example, when 
he was making skim milk powder and butter? 


A. That is correct. 


Q. And to that extent it certainly differs from the previous accounting proce- 
dure? 


A. Yes. 


Q. And your proposal would say with respect to an individual who was re- 
ceiving milk and disposing of it, for example, for skim milk powder and butter, 
that from the time the milk is picked up at the farm until it is introduced into 
the manufacturing process there simply is no excuse for allowing more than 
two per cent shrinkage? 


A. That is correct. *° 


Other similar testimony by Dr. Hand provides abundant support for 
the Secretary’s decision to change the 5% maximum shrinkage tolerance 
to a specific 2% shrinkage tolerance (1967 Hearing Record, pp. 276-281, 
741-742, 750, 798-814). Although Dr. Hand also testified that shrinkage 
should be in Class II, the issue as to how shrinkage should be classified is 
separate from the issue as to the size of the shrinkage limit. There is no 
reason why the Secretary could not reject Dr. Hand’s testimony as to the 
classification of shrinkage, while accepting his testimony as to the size 
of the shrinkage limit. 


Judge Liebert held that the Secretary committed a fatal procedural 
error because he failed to rule on the exceptions to the Recommended 
Decision preceding the 1968 Final Decision. But the Secretary set forth 
affirmatively in the Final Decision (and in the Recommended Decision) 
his reason for changing the 5% maximum shrinkage limit to a specific 
2% shrinkage limit. The Secretary's explanation of this matter is suf- 
ficient to be understood by one who understands thoroughly the intri- 
cacies of the old and new accounting procedures. 


* Following the 1967 hearing, the exceptions filed by Chester Smith (whose testimony is 
quoted above) for the Northeast Dairy Cooperative Federation, Inc. (pp. 2-3), indicated 
tentative understanding of this matter, as follows: 


We had concern over the cutback in allowable Class II shrinkage from 5 per- 
cent on some products to a maximum of 2 percent, until we heard the Market 
Administrator's chief auditor explain that the “used to produce” concept of the 
new accounting for Class II products will include the application of yield stand- 
ards by products based on industry experience before shortage is determined. If 
this works out as it appears to us that it will, on the basis of his explanation, the 
recommended decision appears satisfactory. If not, we take this opportunity to 
note that the recommended shrinkage allowance may not be adequate and, if 
not, we will be obliged to seek a modification. 
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Presumably the industry knew that under the old accounting proce- 
dure, shrinkage was determined on the basis of the amount of product 
actually disposed of compared to the milk received. The Secretary ex- 
plained briefly in his Recommended and Final Decisions that under the 
new method, losses on manufactured products would be less because the 
shrinkage determined as to such products would be based on the amount 
of milk “used to produce” the product. Specifically, the Secretary stated 
in the 1968 Decision (33 F.R. 7190, 7194): 


In the case of a fluid operation the skim milk and butterfat content of the 
milk and milk products received and disposed of by a handler can be deter- 
mined through recognized testing procedures. However, in manufacturing 
operations the accounting problem is more difficult in that some of the water 
present in the milk as received from producers is removed in processing. Here 
the problem is to establish the respective volumes of skim milk and butterfat 
used to produce such products. This can be ascertained through the use of ap- 
propriate accounting procedures. 


It is reasonable to conclude, therefore, that shrinkage losses under the revised 
accounting procedure will not be as great as under the present procedure where 
the butterfat accounting starts with the product of ultimate disposition. 


Experience in other Federal orders using a similar accounting procedure has 
clearly established that shrinkage losses of skim milk and butterfat, respec- 
tively, should not exceed 2 percent in any reasonably efficient operation 
(emphasis supplied). *° 


Although it would have been better practice to elaborate further in 
this respect (if for no other reason, to allay unwarranted handler con- 
cern), it is sufficient to satisfy the regulatory requirements if a complex 
matter can be understood by those thoroughly familiar with the subject 
matter. 


The Secretary’s affirmative statement of his reason for changing the 
shrinkage limit satisfactorily complied with the procedural require- 
ments relating to ruling on exceptions. In addition, the Final Decision 
contains the following general statement as to briefs and exceptions (33 
F.R. 7190, 7200-7201): 


“© The precise language accomplishing this “used to produce” concept as to shrinkage is 
very subtle (see Oral Argument before Judicial Officer, pp. 31, 86-113). If this matter were 
of any real concern here, I would consider remanding the proceeding for the purpose of re- 
ceiving testimony by the Market Administrator as to how the language is applied in prac- 
tice. 
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Rulings on Proposed Findings 
and Conclusions 


Briefs and proposed findings and conclusions were filed on behalf of certain 
interested parties. These briefs, proposed findings and conclusions and the evi- 
dence in the record were considered in making the findings and conclusions set 
forth above. To the extent that the suggested findings and conclusions filed by 
interested parties are inconsistent with the findings and conclusions set forth 
herein, the requests to make such findings or reach such conclusions are denied 
for the reasons previously stated in this decision. 


SOS 


Rulings on Exceptions 


In arriving at the findings and conclusions, and the regulatory provisions of 
this decision, each of the exceptions received was carefully and fully considered 
in conjunction with the record evidence pertaining thereto. To the extent that 
the findings and conclusions, and the regulatory provisions of this decision are 
at variance with any of the exceptions, such exceptions are hereby overruled for 
the reasons previously stated in this decision. * 


In any event, however, as stated above, there is no issue at this time in 
this proceeding as to the 2% limitation. 


G. Subsequent Hearings. 


In 1971, hearings were held on a number of proposed amendments to 
the New York-New Jersey Order, one of which would have amended the 
shrinkage provisions so as to conform with the shrinkage provisions of 
the Middle Atlantic Order. Although all of the evidence was in favor of a 
change in the pro rata approach to shrinkage, the Secretary declined to 
make any change (36 F.R. 17580). ‘* But as shown above, there is no re- 


‘1 This same discussion is applicable to any contention that the Secretary failed to rule on 
exceptions to the pro rata approach to shrinkage. 


* The Secretary stated (36 F.R. 17580, 17582-17583): 


Proponents’ witness held that treatment of shrinkage under the New York- 
New Jersey order results in a higher cost of milk to Order 2 handlers than that 
of Order 4 handlers under the shrinkage provisions of the Middle Atlantic 
order. This, he alleged, places Order 2 handlers at a disadvantage in competi- 
tion with Order 4 handlers in their common sales area. He estimated that for a 
handler doing essentially only a Class I business the additional costs under the 
Order 2 shrinkage provisions would be between 4 and 5 cents per hundred- 
weight. He held that because there is a significant overlapping of sales areas of 
handlers under the two orders, particularly in certain areas of New Jersey, 
identical shrinkage provisions are required by the Act. (Continued) 
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quirement that substantial evidence support the Secretary’s decision not 
to make a change in the shrinkage provisions. 


Further hearings were held in 1976, and based on the 1976 hearing 
record, the Secretary issued a partial decision in 1977 in favor of the 
handlers. The Secretary classified as Class II fluid milk products that a 
handler dumps, disposes of for animal feed or loses due to extraordinary 
circumstances beyond his control (42 F.R. 41582, 41597-41598). He de- 
ferred making a decision on the pro rata approach to shrinkage (42 F.R. 
41582, 41600). Subsequently, based upon the same hearing record, he 
changed the pro rata approach to shrinkage to make the New York-New 
Jersey Order similar to the other Orders in this respect (43 F.R. 57914). 
Following a producer referendum, the changed provisions are to become 
effective March 1, 1979 (44 F.R. 5865-5867). 


With the changes effective March 1, 1979, the handlers will have com- 
plete relief for the future. But the changes were not retroactive and do 
not detract from the validity of the Secretary’s prior actions. 


III. Miscellaneous Issues. 


Respondent correctly argues that the testimony offered at the hearing 
before Judge Liebert in 1977 cannot be considered as evidence in deter- 
mining whether the Secretary’s earlier decisions as to shrinkage were 
valid. It “has been settled for more than 30 years that [such] evidence 
* * * is not admissible in a review proceeding under § 8c (15) (A) of the 
Act” (In re Lamers Dairy, 34 Agr Dec 1766, 1773 (1975), affirmed sub 
nom. Lamers Dairy v. Bergland, 36 Agr Dec 1642 (No. 77-C-173, E.D. 
Wisc.), appeal pending). 


Although I have concluded that the shrinkage provisions were validly 
promulgated, even if I had concluded otherwise, the petitioners would 
not necessarily have prevailed. For example, if I had determined that the 
shrinkage provisions were invalid because of insufficient findings, I 
would have remanded the proceeding to the Secretary for the purpose of 
issuing revised findings of fact. See, e.g., In re Borden, 37 Agr Dec 987, 


(Continued) 


It is not sufficient simply to allege that the difference in shrinkage provisions 
results in unfair advantage to Order No. 4 handlers. Proponents have the bur- 
den of establishing the propriety of adopting Order 4 provisions under the 
conditions for handling and processing milk that prevail in the New York-New 
Jersey market. This they did not do. In this regard, it must be recognized that 
shrinkage under normal circumstances is an unaccounted for disappearance. 
The treatment of shrinkage, therefore, is intricately interrelated with the par- 
ticular accounting and verification procedure employed under the order and the 
circumstances in the market. 
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997-1000 (1978); In re The Babcock Dairy Co. of Ohio, 35 Agr Dec 431, 
441-445 (1976). See, also, Addison v. Holly Hill Co., 322 U.S. 607, 619- 
623. 


With respect to the class action issue, Judge Liebert properly denied 
petitioners’ request to enlarge this proceeding into a class action since 
neither the statute nor the rules of practice provide for class actions. Ad- 
ministrative agencies are “free to fashion their own rules of procedure 
and to pursue methods of inquiry capable of permitting them to dis- 
charge their multitudinous duties.” Federal Communications Com’n v. 
Pottsville Broadcasting Co., 309 U.S. 134, 142-143. An administrative 
agency “has power to fashion its procedure to achieve the Act’s purpose” 
(Wallace Corp. v. Labor Board, 323 U.S. 248, 253). 


Forty years’ experience in the administration of this Act has shown no 
need for entertaining class actions by handlers. Where a number of han- 
dlers are interested in pressing the same issue, they can, as here, be 
represented by the same attorney or attorneys and have their claims 
adjudicated in a consolidated proceeding. It would not be in the public 
interest to have the Producer Settlement Fund subjected to the risk of 
tremendous claims from a class action suit. ** 


A final word should be said about the Department’s practice as to is- 


sues not briefed by petitioners who institute a proceeding under 
§ 8c (15) (A) of the Act. It is the settled practice in this Department that 
an issue advanced in the petition but not briefed will be deemed 
waived. ** As stated in In re John Bertovich, 36 Agr Dec 133, 139-140 
(1977): 


In the petition filed by petitioners to initiate this proceeding, petitioners al- 
lege that the Order provisions which require payments of money by them “are 
without substantial reliable probative evidence * * *.” However, in their brief, 


** Weinberger v. Salfi, 422 U.S. 749, relied on by petitioners, does not suggest that all 
agencies must entertain class actions under all regulatory statutes. 


“* This is similar to the practice that has been followed by many reviewing courts, which 
have deemed a point waived if it was raised, e.g., in the notice of appeal, but not briefed. 
See, e.g., Southeastern Express Co. v. Robertson, 264 U.S. 541, 542; Scott v. Pure Oil Co., 
194 F.2d 393, 395 (C.A. 5); Mahanor v. United States, 192 F.2d 873, 877 (C.A. 1); Covey 
Gas & Oil Co. v. Checketts, 187 F.2d 561, 562 (C.A. 9); Turner County, S.D. v. Miller, 170 
F.2d 820, 828 (C.A. 8), certiorari denied, 336 U.S. 925; Abrams v. American Security and 
Trust Co., 111 F.2d 520, 521(C.A. D.C.). 
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petitioners fail to argue this matter. Although the last sentence of petitioners’ 
brief states: “On all grounds advanced heretofore the petition is reasserted and 
respectfully submitted,” this is not enough to satisfy petitioners’ burden of 
proving that the Order provisions are not adequately supported by the evi- 
dence. As stated in In re Vine City Dairy, 35 Agr Dec 1335, 1343 (1976): 


On brief, petitioner advanced argument on only two of its many points of 
initial challenge. Only those two warrant discussion since, despite the brief’s 
caveat that “all other points urged in petition or in the hearing are reasserted 
herein”, this is an adversary proceeding with the burden of proof on petitioner 
requiring petitioner to demonstrate the validity of each basis for overruling 
agency action it would assert. Having neither supplied evidence nor otherwise 
demonstrated such “other points”, petitioner, in effect, abandoned them by fail- 
ing to meet this burden which has been held to require more than proofs 
“remote and fanciful”, or “a purported analogy”. See Wawa Dairy Farms Inc. v. 
Wickard, 56 F. Supp. 67, 70 (E.D. Pa. 1944), 3 A.D. 930, 935, affirmed, 149 
F.2d 860 (3rd Cir. 1945), 5 A.D. 716; and Sterling Davis Dairy v. Freeman, 253 
F. Supp. 80, 86(D. N.J. 1965), 24 A.D. 1411, 1418. 


Although it is important as to all issues to follow the principle that peti- 
tioners have the burden of proof, it is particularly important to follow that 
principle where petitioners contend that provisions of a milk Order are not ade- 
quately supported by evidence. This is because the promulgation hearing rec- 
ords relating to Federal Milk Orders frequently contain thousands of pages of 
testimony and exhibits. It would place an unwarranted burden on respondent, 
the Administrative Law Judges, and the Judicial Officer if petitioners could 
merely assert, without showing, that Order provisions are not supported by evi- 
dence. Whenever such a contention is made, petitioners’ briefs must analyze the 
evidence relating to challenged Order provisions and demonstrate that such evi- 
dence is insufficient to support the challenged provisions. 


In the present case, since petitioners must be deemed to have waived their 
evidentiary challenge by their failure to specifically brief the matter, I have not 
reviewed the promulgation hearing record to determine whether adequate evi- 
dence supports the challenged Order provisions. Moreover, I assume that such 
Order provisions are adequately supported by the promulgation hearing record. 
See United States v. Rock Royal Co-op., 307 U.S. 533, 567-568 (a case under 
the Act involved herein); Thompson v. Consolidated Gas Co., 300 U.S. 55, 69; 
Pacific States Co. v. White, 296 U.S. 176, 185-186. 


I do not know whether this principle was brought to Judge Neaher’s 
attention in connection with his decision to remand this case to consider 
the substantiality of the evidence and the adequacy of the findings. 
Those issues were raised in Oak Tree’s petition but were not adequately 
argued in Oak Tree’s Brief. In any event, however, in future cases no 
change will be made in the Department’s practice in this respect. Hence 
a petitioner who raises a point in his petition but not in his brief will 
know that the issue will be deemed waived by the Judicial Officer, and 
will run the risk that a reviewing court might not remand the proceed- 
ing, if advised of the Department’s procedure. 
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In the circumstances, petitioners’ petitions should be dismissed. How- 
ever, if the petitions had not been dismissed for the reasons set forth 
above, the claim of Fitchett Bros., Inc., would be barred, in part at least, 
under the doctrine of administrative res judicata and collateral estoppel 
(see Davis, Administrative Law Treatise of the Seventies (1976), Chap- 
ter 18; Davis, Administrative Law Treatise (1958), Chapter 18), inas- 
much as some of the same issues involved here were previously adjudi- 
cated in an action brought by this petitioner (Jn re Fitchett Bros. Inc., 31 
Agr Dec 1552 (1972) ), and the Decision denying petitioners’ relief was 
affirmed on appeal. 


The relief requested by petitioners is denied and the petitions are dis- 
m.. ,sed. 


(No. 18,961) 


In re FITCHETT BROS., INC. AMA Docket No. M 2-73. Decided January 
22,1979. 


Dismissal of Petition — upon consent of parties 


Mac D. Levin, Hackensack, NJ, for petitioner. 
Garrett B. Stevens, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


Upon consideration of the request and consent of the parties for the 
entry of an order dismissing the petition, it is so ordered this 22nd day 
of January, 1979. 
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(No. 18,962) 


In re NATIONAL MEAT PACKERS, INC., C&M MEAT PACKING CORP., and 
CHARLES D. OLSEN. I&G Docket No. 60. Decided October 27, 1978, 
with respect to Charles D. Olsen. 


Bribery of public official — conviction for — USDA Sanction Policy — 
purposes of — Consent proceeding — irrelevancy of in litigated proceeding 
— Sanction 


Where the seriousness of respondent Olsen’s violations, bribery of Federal meat graders, 
requires a sanction which will deter future violations of this nature, meat grading 
and acceptance services under the Act are withdrawn from and denied to respond- 
ent Olsen for a period of 10 years. 


William J. Weber, Administrative Law Judge. 
Marshall Marcus, for complainant. 
Raymond F. Zvetina, San Diego, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding instituted under the Agricultural Marketing Act 
of 1946 (7 U.S.C. 1621 et seq.) to withdraw meat grading and acceptance 
services from respondent Charles D. Olsen, and any establishment with 
which he has any significant relationship, investment, or control, for 10 
years because of his conviction of bribery of a Federal meat grader. 


169 
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Administrative Law Judge William J. Weber filed an Initial Decision 
and Order on May 12, 1978, withdrawing such meat grading and accept- 
ance services for a period of one year, retroactive (for about seven 
months) to October 22, 1977, the day after his employment was termi- 
nated. 


On July 18, 1978, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated (37 F.R. 
28475; 38 F.R. 10795; 42 F.R.4395). ! 


The only issue on appeal is the severity of the sanction that should be 
imposed on respondent Olsen. For the reasons set forth below, I agree 
with complainant that meat grading and acceptance services should be 
withdrawn from respondent Olsen, and any establishment with which 
he has any significant relationship, investment, or control, for a period 
of 10 years. 


FINDINGS OF FACT 


1. On May 1, 1975, respondent Charles Olsen was indicted in a 10- 
count indictment filed in the United States District Court for the South- 
ern District of California charging the bribery of Federal meat graders. 
Five instances of bribery are set forth in the 10 counts, each violation 
being charged first under 18 U.S.C. 201 (b)(1)? and then under 18 


! The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 

: Whoever, directly or indirectly, corruptly gives, offers, or promises anything of value 

to any public official * * * with intent— 


(1) toinfluence any officialact* * * 


ea F 


Shall be fined not more than $20,000 or three times the monetary equivalent of the 
thing of value, whichever is greater, or imprisoned for not more than fifteen years, or 
both, and may be disqualified from holding any office of honor, trust, or profit under 
the United States (18 U.S.C. 201 (b) (1) ). 
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U.S.C. 201 (f) *. For example, the November 20, 1970, bribery charge is 
set forth in counts one and two of the indictment as follows: 


COUNT ONE 


On or about November 20, 1970, in the Southern District of California, de- 
fendant CHARLES OLSEN, an employee of the National Meat Packers, Incor- 
porated, National City, California, did directly and indirectly give a thing of 
value, that is, approximately $100.00, to Jerry Malcolm, a public official acting 
for and on behalf of the United States in an official function under and by au- 
thority of the United States Department of Agriculture as a United States De- 
partment of Agriculture Meat grader, with intent to influence the said Jerry 
Malcolm’s decisions and actions with respect to the grading of meat at the Na- 
tional Meat Packers, Inc., and the C&M Meat Packing Corporation, National 
City, California, in violation of Title 18, United States Code, Section 201 (b) (1). 


COUNT TWO 


On or about November 20, 1970, in the Southern District of California, de- 
fendant CHARLES OLSEN, an employee of the National Meat Packers, Incor- 
porated, National City, California, did, otherwise than as provided by law for 
the proper discharge of official duty, directly and indirectly give approximately 
$100.00 to Jerry Malcolm, a public official, that is, a United States Department 
of Agriculture Meat Grader, for and because of official acts performed and to 
be performed by said public official at the National Meat Packers, Incorpo- 
rated, National City, California and the C & M Meat Packing Corporation, Na- 
tional City, California, in violation of Title 18, United States Code, Section 
201 (f). 


The specific details of the five bribery charges are as follows: 


VIOLATIONS CHARGED IN INDICTMENT 
Date of Bribery Name of Meat Grader Amount of Bribe 


November 20, 1970 Jerry Malcolm $100.00 
November 27, 1970 £ f $100.00 
August 25, 1972 Harold Nightingale $150.00 
September 1, 1972 £ . $200.00 
September 22, 1972 f , $200.00 


2. Asa result of “plea bargaining,” respondent pleaded guilty to count 
two of the indictment set forth above (RX 6, p. 6). Respondent’s attorney 


3 


Whoever, otherwise than as provided by law for the proper discharge of official duty, 
directly or indirectly gives, offers, or promises anything of value to any public official 
* * * for or because of any official act performed or to be performed by such public 
official * * * 


2 20 


Shall be fined not more than $10,000 or imprisoned for not more than two years, or 
both (18 U.S.C. 201 (f) ). 





172 AGRICULTURAL MARKETING ACT OF 1946 
Cite as 38 A.D. 169 


admitted that respondent had no “meritorious defense” to count two (RX 
6, p. 6). Similarly, respondent stated (RX 6, pp. 7-8): 


THE COURT: Are you pleading guilty because in truth and in fact you are 
guilty, and not for any other reason? 


THE DEFENDANT: Yes. 


3. On January 26, 1976, the Court entered an Order stating that re- 
spondent Charles Olsen, “upon his plea of guilty has been convicted of 
the offense of bribery of public official in violation of 18 USC 201 (f) as 
charged in count two of the Indictment in ten counts,” for which he was 
fined $10,000, given a two-year suspended prison sentence and two 
years’ probation (CX 1). 


4. In the sentencing memorandum prepared by respondent Olsen’s 
attorney for the use of the sentencing Judge, it is stated (RX 3, pp. 2-3): 


The giving and receiving of gratuities between packers and USDA Graders is 
a practice of some twenty or more years standing in the Southern California 
area. How the practice began is not known. 


The Graders contend that they received the gratuities at the solicitation of 
the packers in return for which they benefitted the packers by grading as 
“choice” some beef which was really out of that grade and should have been 
classified as “good.” This higher grade could result in better prices to the pack- 
ers from those customers who required graded as distinguished from “no-roll” 
(i.e. ungraded) beef. These payments to the Graders in the Los Angeles area ran 
as high as $300.00 per week but were limited to $100.00 in San Diego insofar 
as Mr. Olsen was involved. 


The law requires that the salaries of the Graders be paid by tse packers. 


The packers contend that they were openly extorted by the Graders for these 
payments and that the Graders would, from time to time, raise the amount of 
the demand based upon their knowledge of the current price of beef. If the 
packers refused to comply with these extortionate demands they would be ad- 
versely affected in a number of ways: 


a) The Graders would refuse to grade as “choice” a number of carcasses 
which actually qualified for this grade. 


i 


Customers would be lost to the packers in the event of their inability to 
fill a pending order with the required number of graded carcasses when 
Graders would deliberately “take out of grade” carcasses which should 
have been included. 


eo 


c) Graders would deliberately slow up production * 


. In southern California between 1974 and 1976, 17 meatpacking 
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houses and 35 employees of meatpackers ‘ were indicted and convicted 
of either bribery or illegally giving gratuity to meat graders. The in- 
volved plants constituted “a major part of the slaughtering companies or 
those using Federal grading service” in southern California (Tr. 19). 


Sixteen Federal meat graders were indicted and convicted of receiving 
money. 


6. Almost all of the plants and individuals involved in the bribery con- 
victions entered into consent orders in administrative proceedings simi- 
lar to the present proceeding. Specifically, virtually every individual in 
the southern California area convicted of bribing Federal meat graders 
is working under a consent order which requires that the convicted brib- 
er have no contact with Federal meat graders or inspectors for a 10-year 
period. The job of the meat packinghouse employee convicted of such of- 
fenses must be structured so as to “isolate” him from Federal meat grad- 
ers and inspectors for such 10-year period. 


An example of the consent orders is as follows (In re The OK Packing 
Co., 36 Agr Dec 629, 631-636 (1977): 


1. For a period of ten (10) years from the effective date of this Order, re- 
spondent The OK Packing Co., Inc., shall isolate Peter R. Brun and David P. 
Shubin completely from all functions and aspects of its business that call for 
their direct contact or communication with personnel of USDA who are en- 
gaged in functions under the Federal Meat Inspection Program or the Federal 
Meat Grading Program or the USDA acceptance services; and during said peri- 
od The OK Packing Co., Inc., shall assure that, while in its employ, Peter R. 
Brun and David P. Shubin will not contact or communicate, with respect to any 
matter covered by this Order, with any USDA meat grading or meat inspection 
or acceptance service personnel: Provided, however, That this paragraph 1 
shall not prevent Peter R. Brun and David P. Shubin from contacting or com- 
municating with USDA inspection personnel who are in the area or higher 
supervisory positions or with USDA grading personnel who are in main station 
or higher supervisory positions. 


2. Within thirty (30) days from the effective date of this Order, respondent, 
The OK Packing Co., Inc. shall submit to the Administrator of AMS and the 
Administrator of APHIS (Administrators) and institute an Affirmative Action 
Program designed to insure the integrity of USDA’s meat grading, meat inspec- 
tion, and acceptance services. Pursuant to that Program, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any individual who has been 
convicted of a crime involving USDA meat grading or acceptance or meat in- 
spection services or bribing, or unlawfully giving to or accepting any gratuity 
from, any person acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such individual hired after 


* The 35 employees worked for the 17 indicted companies as well as 9 other packing- 
houses. 
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the effective date of this Order upon learning of the conviction: Provided, how- 
ever, That this provision shall not prevent the respondent from hiring an indi- 
vidual who was convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a respondent which has en- 
tered into a similar consent order with the USDA, if it notifies the Administra- 
tors of such hiring and places that individual under the restrictions set forth in 
paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, or agents who are 
hereafter found upon conviction (or upon affirmation of conviction, if ap- 
pealed), or upon final decision as to the facts in a formal adjudicatory proceed- 
ing before the Secretary (or upon affirmation of the Secretary’s decision as to 
the facts, if appealed), to have given to or accepted from any person acting on 
behalf of the United States Government, or other public official, a bribe or 
unlawful gratuity, in connection with any aspect of the operation of the busi- 
ness of The OK Packing Co., Inc., as a meat packer; Provided, however, That 
this subparagraph (b) shall not apply with respect to the factual situation in- 
volving meat graders which resulted in the indictments of the respondents be- 
fore the United States District Court for the Central District of California filed 
on March 18, 1974; 


(c) Require each of its officers, employees, and agents to promptly report 
to a designated executive of respondent, not subject to paragraph 1 of this Or- 
der, who shall report to the Administrators any evidence of bribery or unlawful 
gratuity whether given or received by an officer, employee, or agent of the re- 
spondent or by any person acting on behalf of the United States Government or 
other public official; and 


(d) Maintain an ongoing information program with all of its officers, em- 
ployees, and agents designed to insure that such officers, employees, and agents 
are constantly aware of all applicable USDA regulations and the severe conse- 
quences which will attach to any violation of those regulations or the provisions 
of this Order (the program shall include constant reiteration of the applicable 
regulations and respondent’s policies in complying with this Order, through 
oral meetings on a quarterly basis, English and Spanish written handouts on a 
quarterly basis, and posters placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from and denied to each 
respondent for a period of twelve (12) months: Provided, however, That such 
withdrawal and denial shall be held in abeyance and shall not become effective 
unless, within ten (10) years from the effective date of this Order, respondent 
The OK Packing Co., Inc. fails to comply with any provision of this Order (other 
than violations of subparagraphs (c) or (d) of paragraph 2 or subparagraph (b) of 
paragraph 6 of this Order which are not flagrant), or commits any violation 
which would be a basis for denial or withdrawal of grading and acceptance serv- 
ices as currently specified in 7 CFR Part 53.13 (a) (1) (i), (ii), (iv) or (v), and re- 
spondent The OK Packing Co., Inc. knew, acquiesced in, or had opportunity to 
discover and prevent such failure to comply or offense. 


(b) Such failure to comply or commission of any such offense shall be 
deemed to have been established upon criminal conviction (or upon affirmation 
of conviction, if appealed), or upon opportunity for hearing and final decision as 
to the facts in a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if appealed). In such 
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event, grading and acceptance services shall be withdrawn from respondent 
The OK Packing Co., Inc. for the full period of twelve (12) months, and such 
withdrawal shall become effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby withdrawn and de- 
nied with respect to each respondent: Provided, however, That such withdrawal 
and denial of inspection shall be held in abeyance and shall not become effective 
unless, within ten (10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of conviction, if ap- 
pealed), that respondent The OK Packing Co., Inc., or any officer, employee, or 
agent of The OK Packing Co., Inc., has unlawfully given, paid, or offered, di- 
rectly or indirectly, any money or other thing of value to any meat inspector, 
meat grader, other person acting on behalf of the United States Government, or 
other public official, in connection with any aspect of the operation of his or its 
business as a meat packer; or 


(b) it is determined upon final decision as to the facts in a formal adjudica- 
tory proceeding before the Secretary (or upon affirmation of the Secretary’s de- 
cision as to the facts, if appealed), that respondent The OK Packing Co., Inc., or 
any officer, employee, or agent of The OK Packing Co., Inc., has unlawfully 
given, paid, or offered, directly or indirectly, any money or other thing of value 
to any meat inspector, meat grader, other person acting on behalf of the United 
States Government, or other public official, in connection with any aspect of 
the operation of its business as a meat packer, or has failed to comply with 
paragraph 1 or subparagraphs (a) or (b) of paragraph 2 or subparagraph (a) of 
paragraph 6 of this Order; and 


(c) respondent The OK Packing Co., Inc. knew, acquiesced in, or had op- 
portunity to discover and prevent such failure to comply or offense. 


Upon such a final conviction or final determination as described in subpara- 
graphs (a) or (b) and (c) of this paragraph, inspection service under Title I of the 
FMIA shall be withdrawn from and inspection indefinitely denied to respond- 
ent The OK Packing Co., Inc., and such withdrawal or denial of inspection shall 
become effective immediately without further procedure. Subparagraphs (a), 
(b), and (c) of this paragraph 4 do not apply with respect to the factual situation 
involving meat graders which resulted in the indictments of the respondents 
before the United States District Court for the Central District of California 
filed on March 18, 1974. 


5. (a) The provisions of this Order applicable to present USDA officials shall 
be applicable to any successor officials of the United States Government re- 
sponsible for the administration of the programs involved; 


(b) The provisions of this Order shall be applicable to The OK Packing 
Co., Inc., its officers, directors, partners, agents, subsidiaries, and any business 
entity which, directly or through any corporate or other device, succeeds to the 
business of The OK Packing Co., Inc., or is assigned that business: Provided, 
however, That this Order shall not be applicable to a successor or assign of The 
OK Packing Co., Inc., which does not have any officer or director or substantial 
investor who was, on or prior to the effective date of this Order, an officer, 
director or substantial investor with The OK Packing Co., Inc., and which does 
not employ any person who is subject to the provisions of paragraph 1 or sub- 
paragraphs (a) or (b) of paragraph 2 of this Order; and 





AGRICULTURAL MARKETING ACT OF 1946 
Cite as 38 A.D. 169 


(c) (1) Only the provisions of paragraph 1 of this Order shall be applicable 
to respondents Peter R. Brun and David P. Shubin so long as they remain with 
The OK Packing Co., Inc., as officers, employees or agents and have no position 
with any other business entity engaged in activities requiring Federal meat in- 
spection or meat grading or acceptance services; 


(2) If respondent Peter R. Brun or respondent David P. Shubin has 
formed, or during the effective period of this Order forms, directly or indirect- 
ly, another business entity engaging or to engage in activities requiring Federal 
meat inspection or meat grading or acceptance services; or is, or during the 
effective period of this Order becomes, an officer, director, or substantial in- 
vestor, with another such business entity, all provisions of this Order applicable 
to The OK Packing Co., Inc., shall be applicable to that entity; 


(3) If respondent Peter R. Brun or respondent David P. Shubin is asso- 
ciated, or during the effective period of the Order becomes associated, in any 
capacity, other than as an officer, director, or substantial investor, with an- 
other business entity engaged in activities requiring Federal meat inspection or 
meat grading or acceptance services, the provisions of paragraph 1 of this 
Order shall continue to be applicable to such respondent or respondents. 


6. (a) Respondent The OK Packing Co., Inc., shall permit any employee of 
USDA authorized for the purpose to have access to its facilities and records suf- 
ficient to assure that it is in full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of this Order and at 
each six (6) month interval thereafter during the succeeding ten (10) years, re- 
spondent The OK Packing Co., Inc., shall file with the Administrators a written 
report detailing the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its corporate identity 
which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respondent is judicially 
required to take action which is inconsistent with any obligation imposed by 
the Order, such respondent shall be released from that obligation to the extent 
necessary to enable the respondent to comply with the judicial order: Provided, 
That respondent notifies the Administrators of AMS and APHIS immediately 
upon learning of the institution of any judicial proceeding which might result in 
any such order: and Provided, further, That such release from any particular 
provision of this Order shall not have any effect upon any other provision of the 
Order. 


8. This Order shall not be construed to prevent the institution of action to 
withdraw meat inspection or meat grading or acceptance services for any cause 
not covered in this Order. 


9. This Order shall become effective upon service upon each respondent. 


CONCLUSIONS 


The complaint in this case relates to one instance of bribery alleged in 
count two of the indictment to which respondent pleaded guilty as a re- 
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sult of “plea bargaining.” However, the evidence in this case, including 
the sentencing memorandum prepared by respondent’s attorney, shows 
that the “giving and receiving of gratuities between packers and USDA 
graders is a practice of some twenty or more years standing in the south- 
ern California area,” and that “payments to the Graders in the Los An- 
geles area ran as high as $300.00 per week but were limited to $100.00 
in San Diego insofar as Mr. Olsen was involved” (RX 3, p. 2). In deter- 
mining the sanction for the single violation alleged in the complaint, the 
nature of that violation must be viewed in the light of its setting. 


The bribery of a Federal meat grader is an extremely serious and fla- 
grant offense. It strikes at the heart of the meat grading program. 


It is the policy of this Department to impose severe sanctions for se- 
rious violations of any of the regulatory programs administered by the 
Department to serve as an effective deterrent not only to the respond- 
ents but also to other potential violators. This policy has been followed 
in all of the Department’s disciplinary proceedings in recent years. The 
basis for that policy is set forth at great length in numerous decisions. 
See, e.g., In re Braxton M. Worsley, 33 Agr Dec 1547, 1556-1571 (1974), 
set forth in the Appendix to this Decision. ° 


David K. Hallett, Chief of the Department’s Meat Grading Branch, ex- 
plained the serious nature of bribery of Federal meat graders and why 
the 10-year withdrawal of meat grading services as to respondent Olsen 
is necessary to serve as an effective deterrent to future violations by Mr. 
Olsen and other persons in the meatpacking industry. * In view of the 


° Severe sanctions issued pursuant to this policy were sustained in In re Livestock Mar- 
keters, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. 
United States, 558 F.2d 748 (C.A. 5), certiorari denied; In re Sam Leo Catanzaro, 35 Agr 
Dec 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (36 Agr Dec 467); In re M. & H. Produce Co., 34 
Agr Dec 700, 750 (1975), affirmed sub nom. M. & H. Produce Co. v. Knebel and United 
States, No. 75-1621 (C.A.D.C.), decided February 16, 1977 (36 Agr Dec 470), certiorari de- 
nied, 98 Sup. Ct. 394; In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed 
sub nom. Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest 
Produce, 34 Agr Dec 160, 1978 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 
524 F.2d 977 (C.A. 5); In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub 
nom. J. Acevedo & Sons, v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 
33 Agr Dec 1884, 1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United States 
Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 499, 539 (1974), 
affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. 
Miller, 33 Agr Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 


(C.A. 5). 
® Testimony as to the nature of the violation and the administrative considerations as to 


the sanction was admissible under the Department’s settled practice. See, e.g., In reJ. Ace- 
vedo & Sons, 34 Agr Dec 120, 141-142 (1975), affirmed sub nom. J. Acevedo & Sons v. 
United States, 524 F.2d 977 (C.A. 5). It was error, therefore, for Judge Weber to indicate 
that he would receive such evidence only “briefly” (Tr. 15). 
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serious and flagrant nature of the bribery engaged in by Mr. Olsen, com- 
plainant’s recommended sanction is reasonable and should be adopted in 
this proceeding. 


There is no basis for determining in this proceeding whether the long- 
standing practice of bribing meat graders in southern California origi- 
nated, as the graders contend, at the solicitation of the packers in return 
for upgrading beef of a lower quality, or as the packers contend, as a re- 
sult of extortion by the graders. But in either event, the damage to the 
program from bribery is so great that a most severe sanction is necessary 
to prevent recurrence of such violations in the industry. 


Respondent relies on the fact that he pleaded guilty in the plea bar- 
gaining process only to a violation of 18 U.S.C. 201 (f), which carries a 
lesser penalty than 18 U.S.C. 201 (b) (1). But the section of the criminal 
code to which respondent pleaded guilty does not change the fact that he 
pleaded guilty to the offense of “bribery of public official” (CX 1). And 
the bribery was “for or because of any official act performed or to be per- 
formed by such public official” (18 U.S.C. 201 (f)). Bribery of a USDA 
meat grader is an exceptionally serious administrative violation not- 
withstanding the fact that respondent was permitted to plea bargain for 
one of the less serious criminal charges. 


Respondent argues that he is 56 years of age and that a “ten-year with- 
drawal of grading as advocated by the Department would effectively de- 
prive Charles Olsen of his livelihood in the meat packing business for the 
remainder of his employable life” (Response in Opposition to Appeal, p. 
5). But that result is not too harsh, considering the serious nature of re- 
spondent’s violation. The meat graders who accepted the bribes were 
fired from their jobs and will never again be employed as meat graders. 
A 56-year old lawyer who engaged in bribery in connection with his law 
practice could expect to be deprived of his livelihood as an attorney for 
the remainder of his employable life. Hence the respondent’s sanction is 
not inappropriate considering the serious nature of bribery of a Govern- 
ment meat grader. 


The fact that respondent Olsen cooperated with the United States at- 
torney in obtaining the conviction of Hugo Lueck, a USDA grader not re- 
ferred to in the indictment, was a relevant factor in reducing his crim- 
inal sentence. But it is irrelevant in determining what type of sanction is 
required to enable the Secretary to achieve the purposes of the remedial 
statute involved here. 


Although it is relevant to consider the fact that respondent Olsen has 
been subjected to criminal punishment for his bribery, the criminal pun- 
ishment was modest considering the serious nature of his offense. (See 
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the remarks by the sentencing Judge, RX 6, pp. 20-27). In order to 
achieve the remedial purposes of the Act, complainant’s recommended 
administrative sanction is appropriate notwithstanding respondent Ol- 
sen’s prior criminal punishment. 


Judge Weber reduced the requested administrative sanction primarily 
because of the consent orders entered with respect to the other persons 
involved in the southern California bribery cases. However, it is express- 
ly provided in the USDA sanction policy, Appendix, pp. 23a-24a: 


Also, the goal of uniform sanctions for comparable violations necessarily ap- 
plies only to contested cases. Consent orders issued without a hearing should be 
given no weight whatsoever in determining the sanction to be imposed in a liti- 
gated case. In a case where a consent order is agreed to by the parties, there is 
no record or argument to establish the basis for the sanction. It may seem less 
than appears warranted because of problems of proving the allegations of the 
complaint or because of mitigating circumstances not revealed to the Adminis- 
trative Law Judge or the Judicial Officer. Other circumstances, such as person- 
nel and budget considerations and the delay inherent in litigation, may also 
cause a consent order to seem less severe than appropriate. Conversely, a 
consent order may seem more severe than appears warranted because of aggra- 
vated circumstances not revealed by the complaint. 


Under the Department’s settled sanction policy, the consent pro- 
ceedings are totally irrelevant in this litigated proceeding. 


In addition, it seems that Judge Weber misconstrued the effect of the 
consent orders on the individuals involved. For example, Judge Weber 
stated (Initial Decision, pp. 10-11): 


From this record, it is impossible to reconcile the ten (10) year withdrawal de- 
sired here and the one (1) year contingent withdrawal applied in the other cases. 
Nothing can be found in the evidence, or argument, which plausibly explains it. 


*~ * * 


* * * The requested sanction here is ten times more severe than the contin- 
gent sanction in the other cases. 


Judge Weber apparently overlooked the fact that insofar as the indi- 
viduals involved in the consent proceedings were concerned, their isola- 
tion from any contact with the meat grading program was for 10 years, 
not one year; and it was a present sanction—not contingent on any fu- 
ture violations. ’ 


7 The confusion undoubtedly resulted from the mechanics of applying the sanction as to 
the individuals. That is, the 10-year isolation provisions of the Order as to the individuals 
was enforced by making a violation of such isolation result in a 12-month loss of the pack- 
ing companies’ grading services and an indefinite denial of their meat inspection services. 
This sanction on the packing companies was so severe that, in effect, it guaranteed that the 
10-year isolation provisions as to the individuals would be complied with. 
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The 10-year withdrawal of meat grading as to respondent Olsen is, of 
course, substantially more severe than the 10-year isolation from meat 
graders applicable to the individuals who were involved in the consent 
proceedings. But, as explained above, the consent sanctions are not rele- 
vant in determining the sanction that should be imposed in a litigated 
case. The circumstances that induced the Department to offer more len- 
ient sanctions to the meatpackers and individuals who promptly con- 
sented to remedial orders are not present in this case. For example, it 
was administratively desirable to obtain consent settlements, with af- 
firmative action programs by the meatpackers, in as many cases as pos- 
sible to immediately clean up the deplorable situation which affected a 
major part of the slaughtering companies using Federal grading service 
in southern California. Also, it was administratively desirable that 
graded meat should remain available to consumers in southern Cali- 
fornia. * To achieve these ends, a balance had to be struck between the 
desirability of imposing severe sanctions to serve as effective deterrents 
to future violations and the desirability of inducing the violators to sign 
immediate consent settlements, with affirmative action programs. 


But where an individual did not agree to become a part of the im- 
mediate industry clean-up, there is no need to strike a balance between 
such conflicting considerations. The only consideration here is what 
sanction is appropriate to effectively deter Mr. Olsen and other persons 


in the meatpacking industry from committing similar violations in the 
future. As set forth above, the withdrawal of grading to respondent 
Olsen for 10 years is appropriate (and not too severe) to accomplish that 
objective. In the circumstances, the order requested by complainant 
should be issued. 


Meat grading and acceptance services are hereby withdrawn from and 
denied to Charles D. Olsen and to any establishment operated by him or 
to any establishment where Charles D. Olsen is an officer, director, part- 
ner, or substantial investor, or has any authority with respect to the es- 
tablishment, or with respect to any livestock or product in which Charles 
D. Olsen has a contract or other financial interest, for a period of 10 
years. 


* I assume that a lesser consideration (but not inconsequential) was the extent to which a 
great number of contested cases would have affected the workload of the grading service, 
the Office of the General Counsel, the Administrative Law Judges and the Judicial Officer. 
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This Order shall be effective on the 30th day after service on respond- 
ent Charles D. Olsen. 
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In re DR. DANIEL M. WINGER. VA Docket No. 3. Decided February 26, 
1979. 


Test reports — falsification of — Due process denial — contention of found 
to be without merit — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
an accredited veterinarian thereunder as found herein, respondent’s veterinary ac- 
creditation under the Act is revoked. 


John A. Campbell, Administrative Law Judge. 
William G. Jenson, for complainant. 
Frank E. Huettner, Cadott, WI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the regulations promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. 111 et seq.), 
in which Chief Administrative Law Judge John A. Campbell filed an 
Initial Decision and Order on November 27, 1978, revoking respondent’s 
accreditation as a veterinarian for submitting false test reports certi- 
fying that blood samples had been taken from 19 horses and 13 bulls, 
when in fact, the blood samples were taken from only 3 of the horses and 
3 of the bulls, and the blood was then divided into 19 units and 13 units, 
respectively. 


182 
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The respondent appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (37 F.R. 28475; 38 
F.R. 10795; 42 F.R. 4395). * 


After a careful review of the entire record in this proceeding, the 
Initial Decision and Order is adopted as the final Decision and Order, 
with additional conclusions by the Judicial Officer following Chief 
Judge Campbell’s conclusions. Since the issues have been thoroughly 
briefed, and oral argument would not seem helpful, respondent’s request 
for oral argument, which is discretionary (7 CFR 1.145 (d) ), is denied. 
See National Labor Relations Board v. Clausen, 188 F.2d 439, 444 (C.A. 
3), certiorari denied, 342 U.S. 868. 


CHIEF ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 


PRELIMINARY STATEMENT 


This is an administrative proceeding instituted by a complaint filed on 
August 31, 1977, by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The com- 
plaint seeks revocation of respondent’s veterinary accreditation for 
violations of the Standards for Accredited Veterinarians (9 CFR 161.2, 
hereafter referred to as the “Standards”), promulgated under the Animal 
Quarantine and Related Laws (21 U.S.C. 111 et seq.). Respondent filed 
an answer on September 23, 1977. 


A hearing was held in this proceeding on July 25, 1978, in Eau Claire, 
Wisconsin. Alice A. Kupler and William G. Jenson of the Office of the 
General Counsel, United States Department of Agriculture, appeared on 
behalf of the complainant. Frank E. Huettner, Cadott, Wisconsin, ap- 
peared on behalf of the respondent. 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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Pertinent Regulation 
“§ 161.2 Standards for accredited veterinarians 
(a) * * * 


(b) An accredited veterinarian shall not sign any certificate, form, record or 
report, or permit such a certificate, form, record, or report to be used until, and 
unless, he has ascertained that it has been accurately and fully completed clear- 
ly identifying the animal(s) or bird(s) to which it applies and showing the results 
of the inspection, test, or vaccination, etc., he has conducted * * *” 9 CFR 
161.2 (b). 


FINDINGS OF FACT 


1. The respondent, Dr. Daniel M. Winger, is an individual residing at 
Route 3, Cadott, Wisconsin. 


2. The respondent is now, and at all times material hereto was, a Doc- 
tor of Veterinary Medicine and an accredited veterinarian in the State of 
Wisconsin, under the provisions of the regulations in 9 C.F.R. 160, 161 
and 162. 


3. On September 28, 1976, the respondent was engaged to test 19 
rodeo stock horses (bucking broncos) for equine infectious anemia (EIA) 
and 13 Brahma bulls for brucellosis, by Mr. Richard Neisius, the owner 
of said animals. 


4. On September 29, 1976, due to the untamed disposition of the 
animals, the respondent was unable to EIA test all of the 19 horses. It 
was possible to restrain only three of the horses, and blood samples ac- 
cordingly were taken by the respondent from these three horses only. 


5. The blood samples taken from these three horses were divided by 
the respondent into 19 units and were then submitted as being individ- 
ual blood samples taken from all 19 horses. 


6. The respondent thereupon completed and signed an EIA test report 
in which he certified that the blood samples described therein had been 
taken from all 19 horses. ' 


7. On September 29, 1976, due to the untamed disposition of the 
animals, the respondent was unable to brucellosis test all of the 13 


‘ A report of the result of the tests indicated that six of the horses had a positive reaction 
to the EIA test. The six horses were subsequently retested. Three showed a positive re- 
action and were destroyed. The other three were released from quarantine. Subsequent to 
the retest of the animals, an investigation was commenced by the Animal and Plant Health 
Inspection Service (APHIS) of the U.S. Department of Agriculture. 
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Brahma bulls. It was possible to restrain only three of the bulls, and 
blood samples accordingly were taken from these three bulls only. 


8. The blood samples taken from these three bulls were divided by the 
respondent into 13 units and were then submitted as being individual 
blood samples taken from all 13 bulls. 


9. The respondent thereupon completed and signed a Serology Test 
Report in which he certified therein that the blood samples described 
therein had been taken from all 13 bulls. 


10. Brucellosis is a highly communicable disease of livestock which is 
transmittable to humans as well as other animals and poses a public 
health risk. EIA is an infectious disease of horses. 


11. Prior to September 29, 1976, the respondent had been under psy- 
chiatric care and treatment from time to time for what had been diag- 
nosed by his psychiatrist, Dr. Kenneth W. Halgrimson, as “depressive re- 
action”. The most recent such care prior to the incident in question was 
in 1972. 


12. In December of 1976, the respondent again saw Dr. Halgrimson 
and in January of 1977 was hospitalized suffering from severe depres- 
sion. Based upon information obtained at that time (including a family 
history of manic depressive illness) and upon a reevaluation of the re- 
spondent’s condition, Dr. Halgrimson then determined that his previous 
diagnosis of “depressive reaction” was incorrect and that the respondent 
actually was suffering from “manic depressive illness”. 


13. Among the symptoms of manic depressive illness are errors in 
judgment; an inability to complete or follow through with plans, proce- 
dures or ideas; an inability to concentrate; and anxiety, acute depression, 
excessive work and fatigue. Manic depression illness is manifested in 
episodes which frequently last from six to eight months. 


14. Since January of 1977, the respondent’s illness has been con- 
trolled by medication; such medication appears to be effective in control- 
ling manic depressive illness; the respondent has suffered no further epi- 
sodes; and it appears that the respondent will continue to receive such 
medication and treatment. 


CONCLUSIONS 


I. 


The applicable standard for accredited veterinarians requires the vet- 
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erinarian to accurately complete certificates or reports, clearly identify- 
ing the animals to which it applies and showing the results of the inspec- 
tion or test he has conducted. 


Here, respondent completed and signed an official EIA Test Report, 
falsely certifying that he had taken blood samples from 19 horses, and 
completed and signed an official Serology Test Report, falsely certifying 
that he had taken blood samples from 13 bulls. (See findings 3 through 
9). In the light of these actions, it is concluded that respondent’s falsi- 
fication of official test reports constitute violations of the Standards for 
Accredited Veterinarians. 


Respondent urges however that he was suffering from an episode of 
manic depressive illness which affected his judgment in performing his 
professional services at the time the blood samples were taken and re- 
ports filed. Respondent furtehr urges that his accreditation not be re- 
voked. However we disagree with respondent’s contentions. 


The evidence adduced at the hearing and through the depositions 
establishes that on September 29, 1976, respondent was in control of his 
mental faculties. Respondent testified that he knew what he was doing 
when he divided the blood samples and falsified the reports (Tr. 157). He 
stated that he was under no pressure from the owner of the animals to 
falsify the test reports, and his actions were done of his own volition (Tr. 
156, 157). 


The actual cause for respondent’s actions was the very nature and dis- 
position of the animals he was hired to test as well as the lack of ade- 
quate restraining facilities for these animals. The animals were rodeo 
stock, bucking bronco horses and Brahma bulls and were untamed, wild 
and unrestrained. Respondent admitted that the very nature of the 
animals and the lack of restraints for these animals was at least a con- 
tributing factor for his conduct (Tr. 157). 


Drawing blood from animals and the subsequent preparation of test 
reports are fairly routine duties for a veterinarian, not likely to be af- 
fected by the illness respondent had (Tr. 142). We agree in general with 
the observation of complainant’s medical witness (Tr. 198-199), that the 
disputed actions of respondent were not affected by his illness. We 
believe that respondent displayed a wrong but reasoned judgment to 
avoid prolonged contact with the rodeo animals. Respondent’s subse- 
quent actions to avoid detection also show a reasoned approach to his 
problems (See: Tr. 187-188; Dep. R. Neisius pp. 6-7). 


Based on the record evidence it is concluded that mental illness did not 
cause respondent to violate the standards for accreditation. 
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IT. 


Section 161.3 of the regulations (9 CFR 161.3) concerns the penalties 
for noncompliance with the Standards. Complainant seeks revocation. 
In view of the serious nature of the violations we believe complainant’s 
recommendation to be an appropriate one. ? (See: Tr. 16-24). 


It is important to note that this is not a license revocation proceeding. 
License revocation would be a more severe action because it would effec- 
tively deprive respondent of his livelihood. On the other hand, accredita- 
tion revocation would merely limit respondent from engaging in one as- 
pect of his veterinary practice, e.g., federal-state control and disease 
eradication programs. 


Under these circumstances, revocation is reasonable and warranted. 
The U.S. Department of Agriculture, under the federal-state cooperative 
programs, has spent millions of dollars to implement and administer the 
disease control and eradication programs. In order for it to continue to 
control and eradicate infectious diseases of livestock, it must have the 
complete cooperation of its accredited veterinarians. The Standards do 
not require anything more than conformity with the most fundamental 
rules of professional conduct. They require, in applicable part, that a vet- 
erinarian accurately complete health certificates, test reports and other 
official documents. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondent contends on appeal that it was error to receive Complain- 
ant’s Exhibits 1 and 2 (which are copies of the test reports referred to in 
Findings of Fact 6 and 9, supra) since (i) the documents were not the best 
evidence, and (ii) the documents are not true and correct copies. The sec- 
ond contention was not raised below and, therefore, cannot be raised on 
appeal. See, e.g., In re Lamers Dairy, Inc., 36 Agr Dec 265, 289 (1977), 
affirmed sub nom. Lamers Dairy v. Bergland, 36 Agr Dec 1642 (E.D. 
Wisc.), appeal pending. As to the first contention, the best evidence rule 
is inapplicable in administrative proceedings. See, e.g., In re Hines and 
Tindel, 35 Agr Dec 113, 125 (1976). Moreover, both contentions are im- 
material since respondent concedes that he drew blood samples from 
only 3 horses and 3 bulls and completed and signed test reports certify- 
ing tha: the samples had been drawn from 19 horses and 13 bulls (Re- 
spondent’s Brief, pp. 1-2). 


Respondent contends that it was error to receive the opinions of three 
lay witnesses, who observed respondent’s conduct, as to his mental 


* According to testimony in the record, respondent may reapply for accreditation after one 
year. Tr. 26, 28-29. 
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health at the time. However, it is settled even in court proceedings that 
lay witnesses are competent to give their opinion on the mental state of 
a person claiming that mental illness caused his wrongful conduct. 
United States v. Greene, 497 F.2d 1068, 1084 (C.A. 7), certiorari denied, 
420 U.S. 909; United States v. Milne, 487 F.2d 1232, 1235-1236 (C.A. 
5), certiorari denied, 419 U.S. 1123; United States v. Ingman, 426 F.2d 
973, 976 (C.A. 9); Breland v. United States, 372 F.2d 629, 633-634 (C.A. 
5); 7 Wigmore, Evidence § 1938 (Chadbourn rev. 1978). Hence such 
testimony is clearly admissible in an administrative proceeding. 


Respondent also contends that it was error to consider the opinion of 
Dr. Oleh Jacykewycz, the Department’s Medical Director, as to respond- 
ent’s mental health. But Dr. Jacykewycz’ internship was in psychiatry, 
he did research at National Institutes of Health in psychiatry for a year 
and a half (Tr. 192), and engaged in other work involving psychiatry (Tr. 
193-194). His present position with the Department involves, inter alia, 
the mental health of the Department’s employees, including cases of 
manic depressive illness (Tr. 193-194). Dr. Jacykewycz sat through the 
entire administrative hearing and heard all of the testimony, including 
that of respondent’s psychiatrist. Hence he was competent to give an 
opinion as to respondent’s mental condition. See, e.g., State v. Cadden, 
56 Wis. 2d 320, 201 NW 2d 773, 775. 


Respondent suggests that he is now willing to submit to a further 
examination by an independent, outside psychiatrist, and he is willing to 
accept the conclusions of that psychiatrist. But there is no basis for re- 
opening the hearing at this late date for additional evidence (see 7 CFR 
1.146 (a) (2) ). Respondent had ample opportunity to present whatever 
evidence he desired to present at the original hearing in this proceeding. 


In addition, further evidence as to respondent’s mental condition at 
the time of the violations and at present would not be helpful in this pro- 
ceeding. Respondent does not claim that he was insane or incompetent 
at the time of the violations and, therefore, his mental illness would not 
have been a defense even in a criminal proceeding. A fortiori his mental 
illness is not a defense in this administrative proceeding where the pur- 
pose of the sanction “is not primarily punishment for a past offense but 
is a necessary power granted to the Secretary of Agriculture to assure a 
proper adherence to the provisions of the Act.” Nichols & Co. v. Secre- 
tary of Agriculture, 131 F.2d 651, 659 (C.A. 1). Accord: Helvering v. 
Mitchell, 303 U.S. 391, 399; Kent v. Hardin, 425 F.2d 1346, 1349 (C.A. 
5); Blaise D'Antoni & Associates, Inc. v. Securities & Exch. Com’n, 289 
F.2d 276, 277 (C.A. 5), certiorari denied, 368 U.S. 899; Eastern Produce 
Co. v. Benson, 278 F.2d 606, 610 (C.A. 3); Cella v. United States, 208 
F.2d 783, 789 (C.A. 7), certiorari denied, 347 U.S. 1016; Irving Weis & 
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Co. v. Brannan, 171 F.2d 232, 235 (C.A. 2); Nelson v. Secretary of Agri- 
culture, 133 F.2d 453, 456 (C.A. 7); Board of Trade of City of Chicago v. 
Wallace, 67 F.2d 402, 407 (C.A. 7), certiorari denied, 291 U.S. 680; and 
Farmers’ Livestock Commission Co. v. United States, 54 F.2d 375, 378 
(E.D. Ill.). See, also, Ex Parte Wall, 107 U.S. 265, 287-290; Hawker v. 
New York, 170 U.S. 189, 190-200; Steuart & Bro. v. Bowles, 322 U.S. 
398, 406-407; Brown v. Wilemon, 139 F.2d 730, 731-732 (C.A. 5); 
Chamberlain, Dowling, and Hays, The Judicial Function in Federal Ad- 
ministrative Agencies (1942), pp. 93-95. 


The function of an administrative sanction is “deterrence rather than 
retribution” (Schwenk, “The Administrative Crime, Its Creation and 
Punishment by Administrative Agencies,” 42 Mich. L. Rev. (1943) 51, 
85). 


Brucellosis has cost our Nation hundreds of millions of dollars a year 
in recent years, and is still costing about $30 million a year (Tr. 16). The 
eradication program depends on the integrity of the work done by ac- 
credited veterinarians such as respondent. As unfortunate as it would be 
to have a veterinarian lose his accreditation because of a violation caused 
by mental illness, the public interest must prevail over the individual’s 
interest in this type of administrative proceeding. Hence, even if Chief 
Judge Campbell had found that respondent’s mental conduct caused the 
violations in this proceeding and that respondent would probably suffer 
no further attacks, that would not have been a defense in this proceed- 
ing, and it would not have changed the sanction. * 


The sanction imposed in this case is consistent with the Department’s 
settled policy to impose severe sanctions for serious violations of any of 
the regulatory programs administered by the Department to serve as an 
effective deterrent not only to the respondents but also to other poten- 
tial violators. This policy has been followed in all of the Department’s 
disciplinary proceedings in recent years. The basis for that policy is set 
forth at great length in numerous decisions. See, e.g., In re Braxton M. 


* In In re Abbott, 137 Cal Reptr 195, 561 P. 2d 285, 288, a disbarment proceeding based 
on a violation caused by manic depressive psychosis, the Court stated: 


As above appears, his illness is in remission or semi-remission and he is re- 
ceiving treatment, but the prognosis is not uniformly favorable. While we sym- 
pathize with him regarding his psychiatric problems, “ {oJur primary concern 
must be the fulfillment of proper professional standards, whatever the unfor- 
tunate cause....’” 
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Worsley, 33 Agr Dec 1547, 1556-1571 (1974), set forth in the Appendix 
to this Decision. ‘ 


Respondent contends that this proceeding, including the severity of 
the sanction imposed, has denied him due process of law. But an exam- 
ination of the entire record reveals no basis for a due process argument. 


In the circumstances, the order issued by Chief Judge Campbell was 
appropriate in the circumstances of this case. 


The veterinary accreditation of the respondent, Dr. Daniel M. Winger, 
under the provisions of the regulations in 9 CFR 160-162, is hereby re- 
voked. 


This order shall be effective 30 days after service on respondent. 


APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture De- 
cisions 1547, 1556-1571 (1974): * 


Marketers, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. 
United States, 558 F.2d 748 (C.A. 5), certiorari denied; In re Sam Leo Catanzaro, 35 Agr 
Dec 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (86 Agr Dec 467); In re M. & H. Produce Co., 34 
Agr Dec 700, 750 (1975), affirmed sub nom. M. & H. Produce Co. v. Knebel and United 
States, No. 75-1621 (C.A. D.C.), decided February 16, 1977 (836 Agr Dec 470), certiorari 
denied, 98 Sup. Ct. 394; In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed 
sub nom. Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Pro- 
duce, 34 Agr Dec 160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 
F.2d 977 (C.A. 5); In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. 
J. Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 
Agr Dec 1884, 1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. 
of Agr., 524 F.2d 1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 499, 539 (1974), af- 
firmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. 
Miller, 33 Agr Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 
(C.A. 5). 


* Excerpt omitted. 
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BABENDURE, Louis, d/b/a BABENDURE & Sons, I&G Docket 
No. 72. Facilities and equipment — maintenance of — 
Regulations — failure to comply with — Processing 
plant premises — state of — Noncompliance — failure 
to correct — Sanction 


MOUNTAINSIDE BuTTER AND EGG Company. I&G Docket No. 
64. Order denying motion for reconsideration and re- 
argument, and for stay 


(No. 18,964) 


In re LOUIS BABENDURE, d/b/a BABENDURE AND SONS. I&G Docket No. 
72. Decided December 29, 1978. 


Facilities and equipment — maintenance of — Regulations — failure to 
comply with — Processing plant premises — state of — Noncompliance — 
failure to correct — Sanction 


Where respondent is in violation of the Act in failing to correct his noncompliance with the 
requirements and regulations thereunder as found herein, inspection services ren- 
dered respondent under the Act are withdrawn for a period of 30 days, and thereaf- 
ter until respondent is in full compliance with the requirements and the regulations 
under the Act. 


Thomas Clark, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding to withdraw egg products inspection services from 
191 
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respondent under the Egg Products Inspection Act (21 U.S.C. 
1031-1056, hereinafter referred to as the “Act”), instituted by a com- 
plaint filed on September 8, 1978, by the Director, Poultry and Dairy 
Quality Division, Food Safety and Quality Service, United States De- 
partment of Agriculture. It is alleged in the complaint that respondent’s 
official egg products processing plant premises, facilities and equipment 
were not being maintained in a satisfactory state of repair as required in 
the regulations (7 CFR Part 2859, prior to June 27, 1977, designated as 
7 CFR Part 59) and that pursuant to section 2859.160 (f) of the regula- 
tions respondent’s failure to correct the alleged noncompliances within a 
reasonable period of time extending from May 2, 1978, through July 7, 
1978, constitutes grounds for the withdrawal from respondent of Egg 
Products Inspection Service under the Act. 


A copy of the complaint was mailed to Louis Babendure, d/b/a Baben- 
dure and Sons, at his mailing address, P.O. Box 286, Fremont, Nebraska, 
by certified mail on September 11, 1978. The complaint was received 
and accepted by Louis Babendure on September 13, 1978. The time for 
filing an answer having run, pursuant to section 1.136 of the Rules of 
Practice (7 CFR 1.136), and upon motion of the complainant for the issu- 
ance of a default order, the following decision and order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Louis Babendure, d/b/a Babendure and Sons, Fre- 
mont, Nebraska, mailing address Post Office Box 286, Fremont, 
Nebraska 68025, is a person within the provisions of section 4 (t) of the 
Act (21 U.S.C. 1033 (t) ) and section 2859.5 of the regulations. Pursuant 
to an application filed with the United States Department of Agricul- 
ture, respondent was designated as official egg products processing 
plant No. 458, and egg products inspection service was approved on July 
1, 1971. 


2. Supervisory egg products inspections were performed at respond- 
ent’s official plant facility on December 14, 1977, and February 3, 
March 9 and April 11, 1978, all of which revealed numerous instances 
wherein the plant premises, facilities and equipment were not being 
maintained in a satisfactory state of repair as required in sections 
2859.500-2859.522 of the regulations, generally. As a result of each of 
these inspections, the various noncompliances were brought to respond- 
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ent’s attention, either during the inspection or shortly thereafter by let- 
ter, or both, and some of the noncompliances were thereafter corrected. 


3. By letter dated April 18, 1978, based on the observations during 
the inspection on April 11, 1978, respondent was notified in writing 
that his official plant approval would be suspended effective May 2, 
1978, if all items of noncompliance were not corrected by May 1, 1978. 
This letter was received by respondent on April 21, 1978. 


4. On May 1, 1978, a supervisory inspection was conducted at re- 
spondent’s official plant by William Sutherlin, Regional Director, Des 
Moines Region, and Oliver Vestal, Supervisory Egg Products Inspector. 
During the course of this inspection the following noncompliance items 
were observed in the areas of the plant as designated below: 


I. Shell egg cooler— 


A. Walls were not sealed or impervious to water, in violation of 
2859.500 (i). 


II. Breaking room— 


A. Several pieces of product flow pipe were not of approved design and con- 
struction, and had insanitary surfaces, in violation of 2859.502. 


B. Some breaking belt assembly parts were rusted or pitted from rust, in 
violation of 2859.502. 


C. Equipment stands were chipped and rusted, in violation of 2859.502. 


D. The legs and handbreaking stands on two handbreaking tables were 
chipped and rusted, in violation of 2859.502. 


E. The small black metal table used for leaker trays was rusted, in violation 
of 2859.502. 


F. The equipment racks were rusted and pitted from rust, in violation of 
2859.502. 


G. The housing of the shell auger under the breaking belt assembly leaked 
as a result of excessive wear, in violation of 2859.502. 


H. The door and doorframe of the escape door in the north wall was not fin- 
ished in such a manner so as to allow ready and thorough cleaning, in violation 
of 2859.500 (i). 


Ill. Large vat room— 


A. Several pieces of product flow pipe were not of approved design and 
construction and had insanitary surfaces, in violation of 2859.502. 


B. Equipment surfaces including the stand for the parts washer were 
chipped and rusted, and pitted from rust, in violation of 2859.502. 


C. Adequate lighting was not provided in all areas of this room, in viola- 
tion of 2859.500 (j) and 2859.520 (a). 
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IV. Small vat room— 


A. The south wall was constructed of wood and was not impervious to wa- 
ter so as to facilitate thorough cleaning, in violation of 2859.500 (i) and (j). 


B. The door frame between the two vat rooms was not constructed in such 
a manner as to prevent dust and dirt from entering these rooms, in violation of 
2859.500 (e) and (j). 


V. Surface cooler room— 


A. The door leading to the tanker area was cracked, in violation of 
2859.500 (e) and (i). 


B. Nonproduct contact surfaces of the surface cooler were chipped and 
rusted, in violation of 2859.502. 


C. The ends of the product contact pipes of the surface cooler were not of 
sanitary design, in violation of 2859.502. 


D. Product contact surfaces of the surface cooler, including the ends of the 
product manifold trough, were not of acceptable design or corrosion resistant, 
nontoxic metal, in violation of 2859.502. 


VI. Refuse room— 
A. Equipment was rusty, in violation of 2859.500 (b). 
VII. Barrel wash room— 


A. Wall to floor junctions were not sealed and impervious to water, in vio- 
lation of 2859.500 (i). 


VIII. Transfer room— 


A. Several pieces of equipment were chipped and rusted and pitted from 
rust, in violation of 2859.502, 2859.508 (a) and 2859.515 (a) (1). 


B. A door frame in the east wall was constructed of wood and tar paper 


and was not impervious to water so as to permit thorough cleaning, in violation 
of 2859.500 (i) and (j). 


5. On May 1, 1978, following the inspection conducted at respond- 
ent’s official plant, respondent was notified by telegram that effective 
May 2, 1978, his Egg Products Inspection Service would be suspended 
due to failure to maintain the plant premises, facilities and equipment in 
a satisfactory state of repair. Respondent was also notified that his fail- 
ure to correct all items of noncompliance within a reasonable period of 
time, not to extend beyond July 7, 1978, would result in the United 
States Department of Agriculture initiating action to withdraw inspec- 
tion service. 


6. On July 6, 1978, Mr. Sutherlin and Mr. Vestal returned to respond- 
ent’s plant for the purpose of conducting an inspection of the premises 
and equipment. This inspection visit revealed that none of the noncom- 
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pliance items set forth in Finding of Fact No. 4 had been corrected. In 
addition, during the course of the inspection, respondent indicated that 
he had no intention of making the required corrections. 


CONCLUSIONS 


The matters set forth in Findings of Fact Nos. 4 through 6 demon- 
strate that respondent’s official egg products processing plant premises, 
facilities and equipment were not being maintained in a satisfactory 
state of repair as of May 1, 1978, and that respondent thereafter failed 
to correct the various items of noncompliance within a reasonable period 
of time extending through July 7, 1978. Accordingly, pursuant to the 
authority in section 6 of the Act (21 U.S.C. 1035) and section 
2859.160 (f) of the regulations thereunder (7 CFR 2859.160 (f) ) the Or- 
der below is issued. 


Egg products inspection service rendered by the Poultry and Dairy 
Quality Division, Food Safety and Quality Service, under the Egg Prod- 
ucts Inspection Act (21 U.S.C. 1031-1056) is hereby withdrawn from re- 
spondent, Louis Babendure d/b/a Babendure and Sons, his agents, ser- 
vants, employees, representatives, assigns, and all persons in active con- 
cert or participation with him, for a period of at least 30 days or such 
longer period of time until respondent demonstrates to the satisfaction 
of the Director that the plant premises, facilities and equipment are in © 
compliance with the requirements of the Act and the regulations there- 
under. Pursuant to 7 CFR 2859.160 (f) (2) respondent’s official egg prod- 
ucts processing plant approval shall become terminated. 


The facts and circumstances are set forth herein shall be published. 


This order shall become final * and effective without further proceed- 
ings 35 days after service hereof, unless appealed to the Judicial Officer. 


Copies hereof shall be served upon the parties. 


* The Decision and Order became final February 9, 1979. —Ed. 
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(No. 18,965) 


In re MOUNTAINSIDE BUTTER AND EGG COMPANY. I&G Docket No. 64. 
Decided November 29, 1978. 


Order denying Motion for reconsideration and reargument, and for stay 


Thomas Clark, for complainant. 
W. Peyton George, Washington, D. C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


On November 27, 1978, respondent filed a Motion for Reconsideration 
and Reargument of the Remand Order filed on October 27, 1978, and for 
a stay of further proceedings while respondent requests the Secretary to 
personally review the propriety and continued necessity of the Depart- 
ment further seeking to withdraw inspection services from respondent’s 
plant. 


Respondent also requests the opportunity to file a further brief at a 
later date, if necessary, arguing that its briefs previously filed related to 
Respondent’s Motion for Rehearing, Reargument, and Reconsideration 


and to Reopen Record, and that it has “never filed its brief on appeal.” 


However, the rules of practice do not permit any further brief by re- 
spondent with respect to its original appeal. Under the rules of practice, 
an appeal and any supporting brief must be filed within 30 days after re- 
ceiving service of the initial Decision (7 CFR 1.145 (a) ), which occurred 
on March 20, 1978. On April 17, 1978, respondent filed a timely letter 
stating that “[tJhis is our notice of appeal” and requesting an additional 
30 days within which to file “supporting documents.” The motion at- 
tached to the letter set forth reasons why respondent was requesting “an 
allowance of 30 days from the date of this Motion within which time to 
file documents in support of this appeal.” Respondent’s motion was 
granted by the Judicial Officer on April 18, 1978. 


On May 16, 1978, respondent filed a motion “for an extension of time 
until June 20, 1978, within which to file briefs and other pertinent docu- 
ments in support of this appeal.” In an order filed May 18, 1978, the sec- 
ond request for an extension was granted by the Judicial Officer giving 
the respondent until June 20, 1978, to file “briefs and other pertinent 
documents in support of its appeal.” The order indicated that a further 
10-day extension might be granted (i.e., until June 30, 1978, if request- 





MOUNTAINSIDE BUTTER & EGG CO. 197 
Cite as 38 A.D. 196 
ed), but that further delays beyond June 30, 1978, “would be highly un- 
likely, and would be granted only for extraordinary circumstances.” 


On June 20, 1978, the date on which respondent’s appeal brief was due 
under that Order, respondent filed a motion for rehearing, reargument 
and reconsideration and to reopen record, and requested a 10-day exten- 
sion within which to file a supporting brief. Complainant filed a re- 
sponse on the same date stating that “it has no objection to an extension 
of time to and including June 30, 1978, to allow respondent time to file 
briefs and supporting documents with the Hearing Clerk.” 


Respondent’s Brief In Support Of Respondent’s Motion For Rehearing, 
Reargument And Reconsideration And To Reopen Record; Request For 
Oral Argument was filed on June 30, 1978. This document was a 48- 
page brief containing a statement of facts and extensive legal argument 
contending that the Secretary lacked subject matter jurisdiction; that 
the proceeding should be reopened to permit respondent to submit and 
cross-examine with respect to critical documents which complainant was 
obligated to produce but failed to produce; that respondent should be 
permitted to submit additional evidence in support of its claim that it is 
being subjected to unfair, unreasonable, selective and arbitrary applica- 
tion and enforcement of the statutes and regulations; and that respond- 
ent is currently in substantial compliance with the statutes and regula- 
tions fairly and evenly enforced. 


Complainant filed two motions for extensions of time to file its “re- 
sponse to respondent’s appeal,” both of which were served on respond- 
ent. On August 31, 1978, complainant filed Complainant’s Opposition 
To Respondent’s Appeal From The Decision Of The Administrative Law 
Judge, in which complainant explained, pp. 1-2, that the main thrust of 
respondent’s petition and brief was “in the nature of an appeal,” and 
“should only be considered by the Judicial Officer as an appeal from the 
Initial Decision * * * andasa petition to reopen the hearing* * *.” 


Prior to the oral argument before the Judicial Officer, respondent 
filed a 22-page brief replying to complainant’s brief. No challenge was 
made to complainant’s position that respondent’s documents should be 
considered as an “appeal.” No suggestion was made by respondent in its 
reply brief that it desired to file a further brief at some later time in sup- 
port of its appeal. Similarly, respondent made no mention of such a de- 
sire during the oral argument before the Judical Officer. 


Prior to the filing of the initial Decision by Judge Palmer, respondent 
had filed a 64-page brief. 


In the circumstances, there is no merit to respondent’s claim that it 





198 EGG PRODUCTS INSPECTION ACT 

Cite as 38 A.D. 196 
“has never filed its brief on appeal,” and that it has a “right to file such a 
brief” at some future time. 


Following the filing of the decision of the Judicial Officer on October 
27, 1978, remanding the case for further proceedings, respondent had a 
right to file a petition to reconsider, with appropriate argument, within 
10 days after service (7 CFR 1.146 (a) (3) ). On November 3, 1978, re- 
spondent filed a timely motion for an extension of time until November 
27, 1978, to file a motion for reconsideration, clarification and for a 
stay. That motion was granted on November 6, 1978. Accordingly, re- 
spondent had a right under the rules of practice to file a brief on or be- 
fore November 27, 1978, stating why the Judicial Officer should recon- 
sider his decision. Instead, respondent filed this request asking that it be 
permitted to file an appeal brief at some later time, and to further brief 
the issue as to subject matter jurisdiction within 20 days after the Secre- 
tary acts upon its request to review the administrative handling of this 
matter. 


In view of the comprehensive briefs which have already been filed, the 
extensive oral argument, and my independent study of the entire record 
and the legal issues, I do not believe that further briefs would be helpful. 
Accordingly, respondent’s request to file further briefs is denied, unless 
further briefs are permitted based on Judge Palmer’s revised initial De- 
cision (see the Order Remanding Case for Further Proceedings, p. 18). 


In its motion filed November 27, 1978, respondent indicates that its 
“request for personal review by the Secretary will be hand delivered to 
his office this week,” and respondent requests a stay of further proceed- 
ings until 20 days after the Secretary has finally acted upon such request 
for administrative review of this matter. However, Judge Palmer issued 
a notice on November 8, 1978, stating that he is reserving the period 
February 13-16, 1979, for the holding of any hearing as may be necessi- 
tated by the final order of the Judicial Officer in this matter. This will 
give the Secretary ample opportunity to consider respondent’s request. 
There is no need for a stay to be issued at this time. But if the Secretary 
or any other administrative official indicates at any time prior to Febru- 
ary 13, 1979, that a stay is desirable, it will, of course, be issued. 


Respondent also indicates in its motion filed November 27, 1978, that 
it is somewhat uncertain as to the scope of the remand for further pro- 
ceedings. Respondent argues that it should be given broad leeway to seek 
production of documents previously withheld. However, I assume that at 
least by now the complainant has furnished respondent all of the docu- 
ments which should have been furnished under the regulations (7 CFR 
1.141 (g) (iii) ) or under the Freedom of Information Act. Hence I do not 
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foresee the need to give respondent “broad leeway” in this respect at the 
remand hearing. But this matter should be left to the discretion of Judge 
Palmer. 


Respondent also argues that it should be given broad leeway to offer 
“the testimony of witnesses on the underlying issues of fair and reason- 
able regulation and enforcement which are raised by the withheld docu- 
ments.” However, the issue of fair and reasonable regulation and en- 
forcement was developed at great length during the original hearing. 
Since the original hearing contained a great deal of evidence indicating 
the strained relations between the Goldsmans and the inspection staff 
(see the citations at p. 12 of the decision remanding the proceeding), 
which is what I presume the documents offered at the remand hearing 
will also show, but in a more forceful manner, I do not foresee that the 
documents to be offered at the remand hearing will make it appropriate 
for respondent to do any more than cross-examine complainant’s wit- 
nesses as to their attitude towards the Goldsmans (in the light of the 
documents), and whether their actions were in any way influenced by 
such documents or by their attitude towards the Goldsmans, as reflected 
in such documents. Complainant’s witnesses who did not write any of 
the documents may be cross-examined as to their awareness of the docu- 
ments (or the attitude expressed in the documents), and whether any 
such matters influenced their actions. (See also, Remand Order, pp. 15- 
16, as to respondent’s unsuccessful effort to appeal from inspectors’ de- 
terminations)._ 


In short, the remand is for a very narrow purpose—not to permit re- 
spondent to retry the case. 


For the foregoing reasons, respondent’s motions are denied. 
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(No. 18,966) 
In re P. W. SALE. HPA Docket No. 68. Decided August 28, 1978. 


Soring — Constituting cruel and inhumane treatment of animal — Admis- 
sion of facts — by failure to file answer — Sanction 


Where respondent violated the Act and the regulations thereunder in connection with the 
showing and exhibition of a sored horse as found herein, respondent is assessed a 
civil penalty of $1,000.00. 


Alexander Samofal, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Horse Protection Act of 1970 (15 U.S.C. 
1821 et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 17, 1977, by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture. The complaint alleges that respondent violated section 4 (b) of the 
Act (15 U.S.C. 1823 (b) ) and section 11.2 (a) of the regulations (9 CFR 
11.2 (a) ). The complaint was personally served on respondent on March 
24, 1978. 


Respondent was informed in the complaint, and in a letter of service, 
that an answer should be filed in accordance with the Rules of Practice 
within 20 days from the date of service, and that failure to file an an- 

200 
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swer would constitute an admission of the material allegations in the 
complaint. Respondent has not filed an answer within the alloted time. 
Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by respondent’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 


This decision and order, therefore, are issued pursuant to section 
1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) P. W. Sale, hereinafter referred to as the respondent, is an indi- 
vidual residing at Hendersonville, Tennessee. 


(b) Respondent, at all times material herein was the owner of the 
horse, “Delight’s Attorney”, which was shown on November 16, 1974, at 
the Eighteenth Annual Southern Championship Charity Horse Show, 
Montgomery, Alabama. 


(c) The Eighteenth Annual Southern Championship Charity Horse 
Show, Montgomery, Alabama, was a horse show to which horses had 
been moved in commerce. 


2. Respondent, on or about November 16, 1974, at the Eighteenth An- 
nual Southern Championship Charity Horse Show, Montgomery, Ala- 
bama, showed and exhibited, and entered for the purpose of showing 
and exhibiting the horse, “Delight’s Attorney”, which was “sored”, as 
that term is defined in the Act and the regulations, by the use on the 
horse of a cruel and inhumane method or device, which would reason- 
ably be expected to result in physical pain to the horse when walking, 
trotting, or otherwise moving, to cause extreme physical distress to the 
horse, or to cause inflammation, and which did result in extreme pain, 
callused lesions, and raw and irritated tissue on the pastern areas of its 
forelegs, in violation of section 4 (b) of the Act (15 U.S.C. 1823 (b) ), and 
section 11.2 (a) of the regulations (9 CFR 11.2 (a) ). 


CONCLUSIONS 


By reason of the findings of fact enumerated herein, respondent has 
violated section 4 (b) of the Act (15 U.S.C. 1823 (b) ) and section 11.2 (a) 
of the regulations (9 CFR 11.2 (a) ). 
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Congress has found that the practice of soring horses for the purpose 
of affecting their natural gait is cruel and inhumane treatment of such 
animals and that sored horses compete unfairly with horses which are 
not sored. Respondent’s failure to file an answer to any allegation in the 
complaint constitutes an admission of all the allegations of the com- 
plaint and a waiver of hearing pursuant to section 1.136 (c) and 1.139 of 
the Rules of Practice (7 CFR 1.136 (c) and 1.139). The actions of re- 
spondent constitute serious violations of the Act and regulations and 
warrant the imposition of a civil penalty of $1,000 as provided by sec- 
tion 6 (a) of the Act (15 U.S.C. 1825 (a) ). 


Respondent is assessed a civil penalty of $1,000 which shall be payable 
to the Treasurer of the United States by certified check or money order, 
and shall be forwarded to Alexander W. Samofal, Office of the General 
Counsel, United States Department of Agriculture, Room 2014, South 
Building, Washington, D.C. 20250, within thirty (30) days from the date 
this order becomes effective. 


This order shall have the same force and effect as if entered after full 
hearing. 


This order shall become effective* thirty-five (35) days after service of 
the order upon the respondent unless an appeal is filed pursuant to sec- 
tion 1.145 of the Rules of Practice (7 CFR 1.145). Copies hereof shall be 
served upon the parties. 


*The Decision and Order became final and effective February 15, 1979.—Ed. 
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GiLes Lowery Stockyarps, Inc. P&S Docket No. 4782. 
Vacation of rate order 


Hanson, L. S. P&S Docket No. 5460. Custodial Account for 
shippers proceeds — failure to maintain in conform- 
ity with regulations — Sanction 


IowA BEEF PROcEssorS, INC., and COLUMBIA Foops, INc. P&S 
Docket No. 5539. Order of dismissal 


NORWICH VEAL AND BEEF, INC., and WALTER L. and SHIRLEY 
P. Birp. P&S Docket No. 5444. Order remanding case 
for further proceedings 


PATTON, RONALD A. and COFFEEVILLE LIVESTOCK SALES, Co., 
Inc. P&S Docket No. 5587. Consent order — Sanc- 


REEVES PACKING COMPANY, INC. and Don TAYLOR. P&S Dock- 
et No. 5608. Consent order as to Reeves — Sanction . 


Consent order as to Taylor — Sanction 


SorENSON, Don. P&S Docket No. 5168. Consent order — 
sanction 


WESTERN IowA FARMS Co., et al. v. Sioux Crry Stock YARDS. 
P&S Docket No. 5556. Order remanding case for fur- 
ther proceedings 


Woop, Prince. P&S Docket No. 5612. Consent order — 
Sanction 


(No. 18,967) 


In re DON SORENSON. P&S Docket No. 5168. Decided February 1, 1979. 


Consent order — Sanction 
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Respondent has consented to issuance of the order herein against him for violations of the 
Act and the regulations in connection with his operations as a market agency and 
dealer thereunder as set forth herein. Respondent is ordered to cease and desist 
from said violations and respondent is suspended as a registrant under the Act until 
no longer insolvent. 


Mary Ellen Reese, for complainant. 
Robert Malloy, Goldfield, IA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed with the Administrator, Packers and Stock- 
yards Administration,', United States Department of Agriculture, 
charging that respondent has wilfully violated the Act and the regula- 
tions issued thereunder (9 C.F.R. 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the appli- 
cable Rules of Practice (9 C.F.R. 202.1 et seq. (1976) ), and consents to 
the issuance of a specified order containing findings of fact and conclu- 
sions based upon the allegations of the complaint, the order to become 
effective on the sixth day after service upon respondent. Complainant 
has recommended that the order consented to by the respondent be is- 
sued. 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


FINDINGS OF FACT 


1. Don Sorenson, herein referred to as the respondent, is an individual 
doing business as Sorenson Livestock, and his address is Goldfield, Iowa 
50542. 

’ Pursuant to 42 F.R. 65131, December 30, 1977, the Packers and Stockyards Administra- 


tion was reorganized and is now known as Packers and Stockyards, AMS, and Charles B. 
Jennings is Deputy Administrator of the Organization. 
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2. Respondent, at all times material herein, was: 


a. Engaged in the business of buying and selling livestock in com- 
merce for his own account and buying livestock in commerce on a com- 
mission basis; and 


b. Registered with the Secretary of Agriculture as a market agency 
to buy and as a dealer to buy and sell livestock in commerce. 


3. Respondent, during the period from October 8, 1974 through 
March 10, 1975, engaged in business as a market agency and dealer in 
commerce through a corporate device, Bar-Sa, Inc., a corporation organ- 
ized and existing under the laws of the State of lowa. Respondent was at 
all times in control of the operations of Bar-Sa, Inc., and at all times 
material herein established, directed, and controlled the policies, prac- 
tices, and activities of this corporation. Bar-Sa. Inc., was not registered 
with the Secretary of Agriculture as a market agency to buy or as a deal- 
er to buy and sell livestock in commerce. 


4. As of February 28, 1975, respondent’s current liabilities exceeded 
his current assets. As of that date, respondent had current liabilities 
totaling approximately $723,081.39, and current assets totaling ap- 
proximately $538,465.78, resulting in an excess of current liabilities 
over current assets of $184,615.61. 


5. As of March 19, 1975, respondent’s current liabilities exceeded his 
current assets. As of that date, respondent had current liabilities total- 
ing approximately $794,288.86, and current assets totaling approxi- 
mately $603,038.74, resulting in an excess of current liabilities over cur- 
rent assets of $191,250.12. 


6. Respondent’s current liabilities presently exceed his current assets. 


7. During that period from March 3, 1975 through March 19, 1975, 
respondent engaged in business as a market agency and dealer in com- 
merce notwithstanding that during this period respondent’s current li- 
abilities exceeded his current assets. 


8. Respondent, in connection with his operations as a dealer and mar- 
ket agency, on or about the dates and in the transactions specified below, 
purchased livestock in commerce and in purported payment therefor is- 
sued checks which were returned unpaid because respondent did not 
have and maintain sufficient funds, to pay such checks, on deposit in the 
bank accounts from which such checks were to be paid. 





Date of 
Purchase 


2-14-75 
2-17-75 
2-18-75 


2-18-75 
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No. 
Date of 
Check 


2-17-75 
2-19-75 
2-19-75 


2-19-75 


216 Hogs 
217 Hogs 


213 Hogs 


of Head 
and 


Species 


213 Hogs 


Purchased From 


H.R. Peters Co., Inc. 


South St. Paul, MN 


H.R. 


Peters Co., Inc. 


South St. Paul, MN 


H.R. Peters Co., Inc. 


South St. Paul, MN 


H.R. Peters Co., Inc. 


South St. Paul, MN 


Amount of 
Check 


$17,051.11 
17,235.57 
17,052.65 


17,188.49 


9. Respondent, in connection with his operations as a market agency 
and dealer, on or about the dates and in the transactions specified below 
purchased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


Date of 
Purchase 
1975 


2-14 


2-17 
2-18 
2-18 
2-19 
2-21 
2-21 


Purchased From 


H.R. Peters, Co., Inc. 
South St. Paul, MN 


” 


Iowa Stock Pig Co. 
Sioux City, Iowa 


Thomas Lenz Livestock 
Knoke, Iowa 


” ” ” ” 


” ” ” ” 


Bradley Livestock 
Auction, Inc. 
Red Oak, Iowa 
Bradley Livestock 
Auction, Inc. 
Red Oak, Iowa 


No. of Head 
and 
Species 
Purchased 


213 Hogs 
216 Hogs 
217 Hogs 
213 Hogs 
204 Hogs 


203 Hogs 
222 Hogs 


110 Hogs 


188 Hogs 
199 Hogs 
202 Hogs 


198 Hogs 


13 Hogs 
28 Hogs 


144 Hogs 


118 Hogs 


53 Hogs 


Amountof Amount 
Purchase Paid 


$17,051.11 


17,235.57 
17,052.65 
17,188.49 
17,084.79 
16,118.24 
16,664.03 


$ 9,577.35 


16,793.13 
17,419.99 
15,588.76 


$59,379.23 


$17,166.45 


1,815.97 
2,143.30 


$21,125.72 


11,569.00 


$ 9,790.30 


3,969.00 


$25,328.30 


3-21-75 
Unpaid 
Balance 


$118,374.88 $51,691.10 $66,683.78 


$59,379.23 


$21,125.72 


$25,328.30 
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No. of Head 
and 3-21-75 
Species Amountof Amount Unpaid 
Purchased From Purchased Purchase Paid Balance 


Pooley-Merfeld Company 89Hogs §$ 8,447.42 
Hansell, Iowa 


” ” ” ” 13 Hogs 1,888.65 


$10,336.07 -0- $10,336.07 
Spencer Livestock Sales 112Hogs $10,802.44 $10,802.44 
Inc. 
Spencer, Iowa 
Dave Sabin 22Hogs $ 827.13 
Belmond, Iowa Sheep 
: 3 20 Hogs 1,282.50 


$ 2,109.63 -0- $ 2,109.63 
Gene Kulow 50Hogs $ 1,816.85 
Gene Kulow 2 Hogs 166.65 


$ 1,983.50 -0- $ 1,983.50 


10. As of March 21, 1975, there remained unpaid by the respondent 
approximately $186,946.23 for livestock purchased in commerce. 


11. As of the date of filing of this consent decision, the unpaid balance 
had been paid by the respondent. 


12. Respondent, in connection with his operations as a dealer and 
market agency in commerce, failed to keep and maintain accounts, rec- 
ords, and memoranda which fully and correctly disclosed all transac- 
tions involved in his business in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; (2) a journal showing accounts receivable; (3) a 
journal showing accounts payable; (4) a journal showing notes and mort- 
gages payable; (5) all purchase and sale invoices; and (6) monthly recon- 
ciliations of his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 4, 5 and 6 herein, re- 
spondent’s financial condition does not meet the financial requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact 7 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 


By reason of the facts set forth in finding of fact 8 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 
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By reason of the facts set forth in findings of fact 9 and 10 herein, re- 
spondent has wilfully violated section 312 (a) of the Act (7 U.S.C. 
213 (a) ), and section 201.43 (b) of the regulations (9 C.F.R. 201.43 (b) ). 


By reason of facts set forth in finding of fact 12, respondent has vio- 
lated section 401 of the Act (7 U.S.C. 221). 


Respondent, his agents and employees, directly or indirectly, through 
any corporate or other device, shall cease and desist from: 


1. Operating as a market agency or dealer in commerce while his cur- 
rent liabilities exceed his current assets; and 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; and 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep and maintain accounts, records, and memoran- 
da which fully and correctly disclose all transactions involved in his busi- 
ness as a dealer or market agency subject to the Act, including (1) a gen- 
eral ledger of accounts showing assets, liabilities, income, expenses, and 
net worth; (2) a journal showing all accounts receivable; (3) a journal 
showing notes and mortgages payable; (4) all purchase and sale invoices; 
and (5) monthly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act until such time 
as he demonstrates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order will be 
issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 
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(No. 18, 968) 


WESTERN IOWA FARMS CO., et al. v. SIOUX CITY STOCK YARDS. P&S 
Docket No. 5556. Decided February 15, 1979. 


Order remanding case for further proceedings 


John G. Liebert, Administrative Law Judge. 
Victor J. Uch, Omaha, NB, for complainants. 
Charles R. Wolle, Sioux City, IA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a proceeding under the Packers and Stockyards Act (7 U.S.C. 
181 et seq.) instituted by a complaint filed by a number of market agen- 
cies engaged in business at the Sioux City Stock Yards challenging the 
validity of a stockyard regulation which provides that each market 
agency must pay an annual minimum yardage fee to the respondent 
calculated on 25,000 cattle and 55,000 hogs. 


The Packers and Stockyards agency initially determined that the 
stockyard’s regulation was not in violation of the Act and refused to ini- 
tiate a hearing. Subsequently, however, the agency permitted a hearing 
to be instituted on the basis of the complaint filed by the market agen- 
cies, stating (letter of December 7, 1977): 


It should be understood that it is not the intention of this agency to parti- 
cipate in any formal proceedings so instituted beyond the extent necessary to 
assure that a full record is presented to the Administrative Law Judge. 


At the hearing, no evidence was presented by the agency. Mr. Jack W. 
Brinckmeyer, Chief of the agency’s Rates, Services and Facilities 
Branch, was called as a witness by respondent, but after objection was 
made to his testimony, Mr. Brinckmeyer was withdrawn as a witness 
(Tr. 190-204). Accordingly, the record contains no testimony by the ad- 
ministrative officials who administer the Act with respect to the issues 
in this case. 


In view of the importance of the issues in this case, it appears to me 
that the public interest requires that the record include testimony by 
one or more of the agency’s witnesses. 


The Packers and Stockyards agency should introduce any evidence it 
regards as helpful in resolving the issues in this proceeding. In parti- 
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cular, expert testimony should be given as to the ultimate question at 
issue in this proceeding. See, e.g., In re J. Acevedo & Sons, 34 Agr Bec 
120, 140-144 (1975), affirmed sub nom. J. Acevedo & Sons v. United 
States, 524 F.2d 977 (C.A. 5); In re Professional Commodity Service, 
Inc., 32 Agr Dec 585 (1973). * 


It is of no consequence that the Packers and Stockyards agency did not 
attempt to introduce evidence at the original hearing in this proceeding. 
As stated in In re Corona Livestock Auction, 36 Agr Dec, 1166, 1169 
(1977), appeal pending: 


Moreover, even where evidence has not been erroneously excluded by an Ad- 
ministrative Law Judge, an agency has the power to remand a proceeding to re- 
ceive evidence which the agency deems material. See, e.g., J. Weingarten, Inc., 
F.T.C. Doc. No. 7714, 13 Pike & Fischer Ad Law 2nd 460, 446-467; American 
Radiator and Standard Sanitary Corp., F.T.C. Doc. No. 7835, 12 Pike and 
Fischer Ad Law 2nd 813, 813-815; In re Samuel Petro, 16 Agr Dec 901 (1957). 


Following the presentation of evidence by the Packers and Stockyards 
agency, the parties may submit rebuttal evidence, surrebuttal evidence, 
etc. 


This order is not meant as expressing criticism of any action hereto- 
fore taken in this proceeding. Rather, without attributing any blame, it 
is felt that the public interest would be better served if the Packers and 
Stockyards agency has expressed its views with respect to this matter. 


In view of the initial decision filed in this proceeding expressing Judge 
Liebert’s views, it would not appear necessary for Judge Liebert to file 
any further decision. However, he may, if he desires, file a statement re- 
lating to the demeanor of the witnesses within 15 days after the remand 
hearing is closed. The parties and the Packers and Stockyards agency 
may file briefs within 30 days after receipt of the transcript of the re- 
mand hearing, and reply briefs within 20 days after receipt of an 
opposing brief. 


Jurisdiction of this proceeding will be retained by the Judicial Officer 
for the purpose of issuing a final Decision and Order in this proceeding 
and for the purpose of issuing any further orders (e.g., extending the 
time for filing briefs), if necessary, with respect to the remand pro- 
ceeding. 


* Hopefully, a second remand will not be necessary. But a final decision will not be issued 
in this case until I am satisfied that the record is appropriate for resolving the issues in this 
proceeding. 
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ORDER 


This proceeding is remanded to the Administrative Law Judge with 
directions to receive further evidence in accordance with the views set 
forth above. Jurisdiction of this proceeding is retained by the Judicial 
Officer for the purpose of issuing a final Decision and Order and further 
orders, if necessary, with respect to the further proceedings in this 
matter. 


(No. 18,969) 


In re RONALD A. PATTON and COFFEYVILLE LIVESTOCK SALES Co., INC. 
P&S Docket No. 5587. Decided February 27, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations thereunder as found herein in connection with their opera- 
tions as a market agency and dealer. Respondents are ordered to cease and desist 
from said violations, and the corporate respondent is suspended as a registrant 
under the Act for 6 months, and thereafter until the deficit in its custodial account 
is eliminated and bonding requirements are fully complied with. 


James A. Brennan, for complainant. 
Charles F. Forsyth, Erie, KS, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by an Amended Complaint filed by the Deputy Ad- 
ministrator, Packers and Stockyards-AMS, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seg.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
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the Amended Complaint and specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Coffeyville Livestock Sales Co., Inc., hereinafter referred to as the 
corporate respondent, is a Kansas corporation with its principal place of 
business located at Coffeyville, Kansas, and whose business mailing 
address is 822 W. 14th Street, Box 291, Coffeyville, Kansas 67337. 


2. The corporate respondent, at all times material herein, was: 


(a) Engaged in the business of conducting and operating the 
Coffeyville Livestock Sales Co., Inc. stockyard, a posted stockyard sub- 
ject to the Act; 


(b) Engaged in the business of a “market agency” buying and 
selling livestock in commerce on a commission basis at the stockyard and 
as a “dealer” buying and selling livestock in commerce for its own ac- 
count; and 


(c) Registered with the Secretary of Agriculture as a “market 
agency’ to buy and sell livestock on commission at the stockyard and as 
a “dealer” to buy and sell livestock in commerce. 


3. Ronald A. Patton, hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is 822 W. 
14th Street, Box 291, Coffeyville, Kansas 67337. 


4. The individual respondent is, and at all times material herein was, 
the president and general manager of the corporate respondent and ma- 
jority stockholder of the corporate respondent and did otherwise man- 
age, direct and control the policies, practices and activities of said corpo- 
rate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
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parties having agreed to the entry of this decision, such decision will be 
entered. 


The corporate respondent, Coffeyville Livestock Sales Co., Inc., its 
officers, directors, agents, employees, successors and assigns, directly or 
through any corporate or other device, and the individual respondent, 
Ronald A. Patton, directly or through any corporate or other device, 
shall cease and desist from: 


1. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed by section 201.42 (c) of the regulations 
(9 CFR 201.42 (c) ) an amount equal to the proceeds receivable from the 
sale of consigned livestock; 


2. Failing to maintain their “Custodial Account for Shippers’ Pro- 
ceeds” in conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42); and 


3. Failing to transmit or deliver, when due, to the consignors or other 
persons entitled thereto, the net proceeds due to them from the sale of 
consigned livestock in commerce on a commission basis. 


4. Issuing checks or drafts to consignors in payment of the net pro- 
ceeds due from the sale of livestock sold on a commission basis without 
having and maintaining sufficient funds on deposit in the bank account 
upon which they are drawn to pay such checks or drafts. 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, and the individual respondent, directly or through any corporate or 
other device, shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


The corporate respondent and individual respondent shall keep such 
accounts, records, and memoranda as shall fully and correctly disclose 
all transactions in their business subject to the Packers and Stockyards 
Act, including a detailed and accurate daily accounts receivable record. 


The corporate respondent is suspended as a registrant under the Act 
for a period of six (6) months and thereafter until the deficit in its “Cus- 
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todial Account for Shippers’ Proceeds” has been eliminated and the re- 
quired bond or its equivalent has been filed. When the corporate re- 
spondent demonstrates that the deficit in its “Custodial Account for 
Shippers’ Proceeds” has been eliminated and the required bond or its 
equivalent has been filed, a supplemental order will be issued in this pro- 
ceeding terminating the suspension after the six (6) month period. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,970) 


In re NORWICH VEAL AND BEEF, INC., a corporation, WALTER L. and 
SHIRLEY P. BIRD, individuals. P&S Docket No. 5444. Decided May 
9, 1978. 


Order remanding case for further proceedings 


Decision by Donald A. Campbell, Judicial Officer. 


On March 1, 1978, Administrative Law Judge Victor W. Palmer filed 
an Initial Decision and Order holding that the respondent packer was 
exempt from the bonding and trust requirements under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), since it was a 
newly-established packing company which purchased only $410,039.66 
worth of livestock during the 7 months it operated before its financial 
failure. The Act exempts from the bonding and trust obligations any 
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packer “whose average annual purchases do not exceed $500,000” (7 
U.S.C. 196, 204). ' 


The complainant appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (37 F.R. 28475; 38 
F.R. 10795; 42 F.R. 4395). 


The corporate respondent’s livestock purchases, from the time it began 
purchasing livestock on September 27, 1976, until it failed financially 
and stopped purchasing livestock on April 25, 1977, were as follows: 


Respondent Corporation’s Livestock Purchases, 1976-1977 


October * $ 40,028.97 
November 65,949.03 
December 64,866.39 


’ § 196. Statutory trust established. 


(a) Protection of public interest from inadequate financing arrangements. 


It is hereby found that a burden on and obstruction to commerce in livestock is caused by 
financing arrangements under which packers encumber, give lenders security interest in, 
or place liens on, livestock purchased by packers in cash sales, or on inventories of or re- 
ceivables or proceeds from meat, meat food products, or livestock products therefrom, 
when payment is not made for the livestock, and that such arrangements are contrary to 
the public interest. This section is intended to remedy such burden on and obstruction to 
commerce in livestock and protect the public interest. 


(b) Livestock, inventories, receivables and proceeds held by packer in trust for benefit of 
unpaid cash sellers; time limitations; exempt packers; effect of dishonored instruments; 
preservation of trust benefits by seller. 


All livestock purchased by a packer in cash sales, and all inventories of, or receivables or 
proceeds from meat, meat food products, or livestock products derived therefrom, shall be 
held by such packer in trust for the benefit of all unpaid cash sellers of such livestock until 
full payment has been received by such unpaid sellers: Provided, That any packer whose 
average annual purchases do not exceed $500,000 will be exempt from the provisions of 
this section. 


S| 2 


§ 204. Bond and suspension of registrants. 


On and after July 12, 1943, the Secretary may require reasonable bonds from every mar- 
ket agency (as defined in this subchapter), every packer (as defined in subchapter II of this 
chapter) in connection with its livestock purchasing operations (except that those packers 
whose average annual purchases do not exceed $500,000 will be exempt from the provi- 
sions of this paragraph), and every other person operating as a dealer (as defined in this 
subchapter) under such rules and regulations as he may prescribe, to secure the perform- 
ance of their obligations* * *. 
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January 83,950.75 
February 50,978.38 
March 49,228.99 
April 55,037.15 


$410,039.66 
* Includes three days in September. 


It is obvious that the respondent corporation’s livestock purchases 
were at a level which would have exceeded $500,000 per year if it had 
not failed financially. ? Complainant contends that in order to determine 
whether a newly-established packer is subject to the bond and trust re- 
quirements, a reasonable projection of its livestock purchases may be 
made. Judge Palmer held, however, that the Act does not permit a rea- 
sonable projection of a newly-established packer’s livestock purchases. 
Specifically, he concluded (Initial Decision, p. 13): 


All packers who have not made livestock purchases in excess of the $500,000 
amount are entitled to the exemption, and until that threshold sum is reached 
and passed, the Secretary is without jurisdiction to issue a cease and desist 
order or impose civil penalties in respect te any packer who has not filed a bond 
or held proceeds in trust. 


Judge Palmer either did not recognize or did not admit that his con- 
struction of the Act also involves a projection or forecast as to a newly- 
established packer’s livestock purchases. That is, the exemption in the 
Act does not apply to packers whose annual purchases do not exceed 
$500,000—but only to packers whose average annual purchases do not 
exceed $500,000. Since an average is determined by adding two or more 
quantities and dividing by the number of quantities, following Judge 
Palmer’s statutory construction approach to its logical conclusion would 
require that a newly-established packer purchase $1,000,000 worth of 
livestock before it was subject to the bonding and trust requirements. 
Without projecting its livestock purchases, you could not determine that 
its average annual purchases were over $500,000 until it purchased 
$1,000,000 worth of livestock. 


However, I believe that complainant’s construction of the Act is a 
reasonable, rational construction which carries out the Congressional in- 
tent with respect to this remedial legislation. The packer bonding and 
trust requirements were added to the Act in 1976 by legislation which 
was precipitated by the failure of a large packer which went bankrupt in 
1975 “leaving producers in 13 States unpaid for a total of over $20 mil- 


? Respondent corporation’s livestock purchases averaged $58,577.09 per month 
($410,039.66 + 7), or $702,925.08 per year ($58,577.09 x 12). 
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lion in livestock sales” (Sen. Rep. No. 94-932, 94th Cong., 2d Sess., p. 5; 
H. Rep. No. 94-1043, 94th Cong., 2d Sess., p. 5). 


The unique circumstances requiring special protection for livestock 
producers were stated as follows (H. Rep. No. 94-1043, 94th Cong., 2d 
Sess., p. 5; see, also, Sen. Rep. No. 94-932, 94th Cong., 2d Sess., pp. 5-6): 


USDA figures show that in 1973 some $31 billion worth of livestock and $4 bil- 
lion worth of poultry were marketed in the United States, representing ap- 
proximately one-third of all farm income. Livestock is probably the single most 
important source of protein in the American diet. Thus, livestock producers oc- 
cupy a position of unique national importance. No individual is engaged in a 
riskier endeavor or one more vital to the national interest than the producer. 
And no entrepreneur is so completely at the mercy of the marketplace. The live- 
stock producer, if he successfully combats the vicissitudes of weather, financ- 
ing, skyrocketing costs, etc., must sell when his cattle are ready irrespective of 
the market. His livestock may represent his entire year’s output. And, if he is 
not paid, he faces ruin. While some may argue that business is business and 
that farmers must take their chances along with everyone else, this Committee 
must view the situation from a larger perspective. We would be derelict in our 
responsibilities to the American people if we failed to address the evils which 
have inflicted heavy losses upon the very producers upon whom the Nation de- 
pends for such an important part of its basic food supply. 


To meet the unique needs of livestock producers who sell their live- 
stock to packers, trust fund, bonding and prompt payment provisions 
were added to the Act. The trust fund provisions, and the need for such 
provisions, were explained as follows (Sen. Rep. No. 94-932, 94th Cong., 
2d Sess., pp. 5, 13; see, also, H. Rep. No. 94-1043, 94th Cong., 2d Sess., 
pp. 5, 7): 


By far the largest of the failures was that of American Beef Packers (ABP), 
which went bankrupt in January 1975, leaving producers in 13 States unpaid 
for a total of over $20 million in livestock sales. Of particular concern to the 
livestock producers in this instance was the fact that ABP’s principal source of 
financing, General Electric Acceptance Corporation, stood ahead of them 
among the bankrupt’s creditors by virtue of its duly protected security interest 
in ABP’s inventory, i.e., livestock and derivative products which the producers 
had sold on a cash basis and for which they had not been paid. 


Under present law, a packer is able to offer as security for a loan the live- 
stock, meat, meat food products, or receivables or proceeds therefrom, which he 
has not paid for. The producer, who was responsible for raising, feeding, and 
caring for the livestock is left unpaid, while secured creditors reap the reward 
of his labors. 


38.9 


Section 8 of H.R. 8410 creates a statutory trust for unpaid sellers of livestock 
to packers. 
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Under this provision, no specific identification of the livestock or the car- 
casses, meats, proceeds or receivables derived therefrom is required. Instead, 
they are held in a pool in trust for the benefit of all unpaid cash sellers. Each 
cash seller would be entitled to a pro rata share in settlement of his account. 


It is the Committee’s belief that the trust provision offers producers the best 
protection against packer bankruptcies. They would now receive their money, 
the money they expected to receive when they sold their livestock, before se- 
cured creditors. This provision, together with the bill’s provisions on packer 
prompt payment practices and packer bonding, should avoid the recurrence of 
the effects of the American Beef Packers bankruptcy. 


An amendment offered to delete the trust fund provisions failed by a 
vote of 8 to 18 in the House Committee. As stated in the House Report, 
supra, p. 12 (see, also, Business Meetings on Packers and Stockyards Act 
of 1921, as amended, H.R. 8410, Committee Print, December 1976, 
Committee on Agriculture, U.S. House of Representatives, 94th Cong., 
2d Sess., pp. 64, 127-131, hereafter cited as Committee Print, Business 
Meetings): 


Mr. Foley offered an amendment to delete from the bill section 8 which pro- 
vides for impressing a trust in behalf of an unpaid seller. It was argued that this 
provision resulted in overbalancing the bill in favor of the sellers of livestock 
when added to the other protections provided unpaid sellers, such as the bond- 
ing and prompt payment provisions, and the provisions for cease and desist or- 
ders, injunctions and private causes of action for damages. Also it was stated 
that it would adversely affect the ability of small independent packers to obtain 
credit and thus militate against their creditworthiness since small packers 
might not be able to obtain financing until the check they gave in payment 
cleared the bank which may be as long as a week or more after receipt of tne 
check. The amendment lost by a vote of 8-18. 


Bonding provisions were also added as additional protection to live- 
stock sellers. See Committee Print, Business Meetings, pp. 61-67, 70-72, 
105-106. “An amendment was offered that would have added language 
to the bill requiring a five-day bond,” but it was defeated because the 
Committee believed that “the producers will be adequately protected by 
a two-day bond, together with the provisions of section 6 of the bill deal- 
ing with involvent packers and the statutory trust established under sec- 
tion 8 of the bill” (Sen. Rep. No. 94-932, 94th Cong., 2d Sess., p. 13). 


The extraordinary scope of the remedial legislation enacted in 1976 
was succinctly stated by Congressman Poage, who favored the legisla- 
tion, as follows (Committee Print, Business Meetings, p. 129): 


Mr. Poage. I have to agree with the Chairman. This bill does give the live- 
stock producers more protection than any bill I have ever known for sellers any- 
where. 
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The legislative history of the Act shows that the purpose of the 
$500,000 provision was to exempt small packers—not new packers. it 
was felt that small packers, who for all practical purposes were "merely 
locker plants,” should be exempt (Committee Print, Business Meetings, 
p. 118). The exemption was added as a result of amendments proposed 
by Congressman Sebelius, who explained (Committee Print, Business 
Meetings, pp. 106, 118): 


Mr. Sebelius. * * * My sole purpose is this gray area of small business. The 
difference between the Federal inspection and State inspection of packers. I 
would hate to see some small packer who would buy cattle across the State line 
and get caught up in a locker operation. The local banker would know the situa- 
tion. I would like this half million-dollar safeguard. It may never come into 
play, but I think it would bea good stopgap at this point. 


Mr. Poage. Is there any objection to the amendment proposed by the gentle- 
man from Kansas? 
This would limit it to the larger packers. 


Mr. Thone. The Department has no objection either, Mr. Chairman. 


Mr. Poage. Does anyone on the committee have an objection? 
If there is no objection, the amendment will be included in the bill. 


*~ * * 


Mr. Grassley. I have a question of Mr. Sebelius. 
Mr. Sebelius, are you sure that exempting purchases of livestock with this 
amount of money— 


Mr. Sebelius. You are probably not going to exempt many people by it. 

I am trying to take care of the border-line situation which will crop up be- 
tween some of my people. 

I live on the Nebraska line. We have some people who are basically Nebraska- 
inspected or Kansas-inspected, but they do buy and sell cattle. 

I’m not trying to take a big chunk out of it. That’s why I limited it to 
$500,000. 


Mr. Grassley. Are you sure that these are not the people who may be the ones 
who would cause the problem? 


Mr. Sebelius. This is a local thing. 
As far as the trust fund, we have not developed any problem there. 


Mr. Poage. For all practical purposes, these are merely locker plants? 


Mr. Sebelius. That’s right. Somewhere along the line somebody decides they 
have all the locker plants along one line. 

I picked a low figure for the exemption. I didn’t want it to come back and 
haunt us. 


Mr. Grassley. Thank you. 


Mr. Poage. Is there any objection to the amendment by Mr. Sebelius? 
Hearing none, the amendment will be included. 
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On the floor of the House, Congressman De La Garza offered an 
amendment which would have raised the exemption from $500,000 to 
$1,000,000. He explained (Cong. Rec. House May 6, 1976, p. H4027): 


Now, the exemption in the bill is for $500,000. I will explain to the Members 
that the small slaughterhouse and meatpacker slaughters 40 or 50 head a week. 
That is the very smallest of the small, and he will gross $650,000 or $750,000 
per year. This is an attempt to bring the exemption up to $1 million. We should 
not burden them with more paperwork, with more harassment—yes, I use that 
word advisedly—harassment from the Federal Government, because anytime 
we bring inspectors, anytime we bring the Federal Government in, it means 
more paperwork, it means more problems for the small producer. 


I would urge the Members to vote to make this very minimal change to a $1 
million exemption for the very small slaughterhouse involving 40 or 50 head 
per week. 


$2 if 


* * * What more can we do to the poor businessman? Let the little fellow off 
and go after the big guys who do the damage. 


* * * 


AllI am saying is that I just came back from the election, and all I heard was, 
“Get the Federal Government out of our business, out of our pocket. Leave us 
alone.” So, I am hoping that at least for the little fellow, we can follow his wish- 
es. 


Congressman Poage stated (ibid): 


Mr. Poage. Mr. Chairman, I find myself not wanting to oppose the amend- 
ment. It may be perfectly all right in this era of rising prices. We recognize that 
there must be a limit, that we cannot go down to the fellow who is just killing 
one or two head of cattle. We thought in the committee that $500,000 was a 
reasonable figure, and I do not remember any member suggesting that we 
should raise that. 


Although the amendment passed the House (ibid.), the Senate passed 
the bill with the $500,000 exemption, which prevailed. 


From the foregoing, it is clear that the purpose of the $500,000 ex- 
emption was to exempt small packers—not new packers who are pur- 
chasing just as much livestock as older packers. It would be absurd to im- 
pose bonding and trust requirements on large, established packers while 
exempting newly-established packers who purchase identical quantities 
of livestock. In fact, the risk is greater on a new packer since the “start- 
up operation of the meat packer is an extremely risky business, and 





NORWICH VEAL AND BEEF 221 
Cite as 38 A.D. 214 


there’s an awful lot of packers that discontinue operations in a year’s pe- 
riod of time in the first year of operation” (Tr. 89). * 


In order to effectuate the Congressional purpose of the 1976 amend- 
ments, the amendments should be construed to permit a reasonable pro- 
jection of a new packer’s livestock purchases in order to determine 
whether its average annual purchases exceed $500,000. The Packers and 
Stockyards Act is remedial legislation which should be liberally con- 
strued to achieve the Act’s purpose. Bruhn’s Freezer Meats v. U.S. De- 
partment of Agriculture, 438 F.2d 1332, 1336 (C.A. 8); Swift & Com- 
pany v. United States, 393 F.2d 247, 253 (C.A. 7). See, also, Sunshine 
Coal Co. v. Adkins, 310 U.S. 381, 392; McDonald v. Thompson, 305 U.S. 
263, 266; Piedmont & Northern Ry. v. Comm n., 286 U.S. 299, 311-312. 
A regulatory statute should be interpreted so that its effectiveness will 
not be impaired, and an interpretation should be adopted which “will 
preserve the vitality of the Act and the utility of the language” (Sun- 
shine Coal Co. v. Adkins, 310 U.S. 381, 392). See, also, Shapiro v. United 
States, 335 U.S. 1, 31; Piedmont & Northern Ry. v. Comm., 286 U.S. 
299, 311-312. 


In addition, the $500,000 provisions are exceptions to the regulatory 
requirements, and exceptions are to be strictly construed. Piedmont & 
Northern Ry. v. Comm n., 286 U.S. 299, 311-312; United States v. Mor- 
row, 266 U.S. 531, 534-536; Spokane & Inland R.R. v. United States, 
241 U.S. 344, 350; Schlemmer v. Buffalo, Rochester, &c Ry., 205 U.S. 1, 
10; Shilkret v. Musicraft Records, 131 F.2d 929, 931 (C.A. 2), certiorari 
denied, 319 U.S. 742; Detroit Edison Co. v. Securities & Exchange Com- 
mission, 119 F.2d 730, 739 (C.A. 6), certiorari denied, 314 U.S. 618; 
Great Atlantic & Pacific Tea Co. v. Federal Trade Comn., 106 F.2d 667, 
674 (C.A. 3), certiorari denied, 308 U.S. 625. 


Moreover, the contemporaneous administrative construction of the 
Act is entitled to great weight. Youakim v. Miller, 425 U.S. 231, 235; 
Northern Cheyenne Tribe v. Hollowbreast, 425 U.S. 649, 660; Griggs v. 
Duke Power Co., 401 U.S. 424, 433-434; United States v. American 
Trucking Ass’ns., 310 U.S. 534, 549. As stated in Udall v. Tallman, 380 
U.S. 1, 16: 


* The exemption of new packers purchasing a large volume of livestock would be so capri- 
cious and illogical as to raise a Due Process question. Although Congress has wide discre- 
tion in classifying groups to be regulated or to be exempt from regulation, the Due Process 
Clause prevents capricious classifications lacking any rational basis. See Galvan v. Press, 
347 U.S. 522, 529; Currin v. Wallace, 306 U.S. 1, 13-14. 
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When faced with a problem of statutory construction, this Court shows great 
deference to the interpretation given the statute by the officers or agency 
charged with its administration. “To sustain the Commission’s application of 
this statutory term, we need not find that its construction is the only reason- 
able one, or even that it is the result we would have reached had the question 
arisen in the first instance in judicial proceedings.” Unemployment Comm'n. v. 
Aragon, 329 U.S, 143, 153. See also, e.g., Gray v. Powell, 314 U.S. 402; Univer- 
sal Battery Co. v. United States, 281 U.S. 580, 583. “Particularly is this respect 
due when the administrative practice at stake ‘involves a contemporaneous con- 
struction of a statute by the men charged with the responsibility of setting its 
machinery in motion, of making the parts work efficiently and smoothly while 
they are yet untried and new.’” Power Reactor Co. v. Electricians, 367 US. 
396, 408. 


If a projection is to be made of a newly-established packer’s average 
annual livestock purchases, the projection should not be distorted by ex- 
traordinary circumstances affecting the packer’s livestock purchases 
during a limited period. For example, if the packer’s plant were closed 
for a month due to a strike, that month should be excluded from consid- 
eration. Conversely, if the plant.worked a double shift because a compet- 
ing packer’s plant was temporarily closed, only its normal volume for the 
month should be considered. 


Respondents contend that the respondent corporation had unusually 
large livestock purchases during January (Tr. 465-467), but even if they 
were excluded from consideration, the respondent corporation would 
still have been purchasing livestock at a rate well in excess of $500,000 
per year. 


Respondents also contend that the respondent corporation was still in 
existence at the time of the hearing on September 28, 1977, but since 
the corporation ceased purchasing livestock on April 25, 1977, there is 
no logical basis for including months in which no livestock purchases 
were being made. 


For the foregoing reasons, the Initial Decision should be reversed and 
the case should be remanded to the Administrative Law Judge for fur- 
ther proceedings. 


In determining whether a penalty other than a cease and desist order 
should be imposed, it is, of course, relevant to consider that the Act is 
susceptible to more than one construction, and complainant’s construc- 
tion of the Act was apparently not published or brought to respondents’ 
attention. 





L. S. HANSON 223 
Cite as 38 A.D. 223 
The Initial Decision in this case is reversed and the case is remanded to 
the Administrative Law Judge for further consideration in the light of 
the matters set forth above. This proceeding should be expedited insofar 
as practicable. 


(No. 18,971) 


In re L.S. HANSON. P&S Docket No. 5460. Decided January 3, 1979. 


Custodial account for shippers proceeds — failure to maintain in conform- 
ity with the regulations — Sanction 


Where respondent wilfully violated the Act and the regulations in connection with his 
operations as a market agency thereunder in failing to deposit in and to maintain his 
custodial account for shippers proceeds in conformity with the regulations, respond- 
ent is ordered to cease and desist from said violation. Further, respondent is sus- 
pended as a registrant under the Act for 14 days. 


Thomas M. Walsh, for complainant. 
Charles M. Thompson, Pierre, SD, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after “the Act”, instituted by a complaint filed on June 20, 1977, by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. The complaint charged that re- 
spondent, L.S. Hanson, wilfully violated sections 307 and 312 (a) of the 
Act (7 U.S.C. §§ 208 and 213 (a)) and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR §§ 201.40-201.42) by failing to prop- 
erly use and maintain its custodial account for shippers’ proceeds from 
sales of consigned livestock. Respondent answered, denying any viola- 
tions of the Act and requesting an oral hearing. Hearing was held before 
me in Pierre, South Dakota on September 26, 1978. Complainant was re- 
presented by Thomas M. Walsh, Attorney, Office of the General Coun- 
sel, United States Department of Agriculture. 
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Respondent was represented by Harold H. Deering, Jr., Attorney at 
Law, Pierre, South Dakota. Briefing was completed on December 21, 
1978 in accordance with a schedule set at the close of the oral hearing. 


FINDINGS OF FACT 


1. Respondent, L.S. Hanson, is an individual doing business as Fort 
Pierre Livestock Commission Company, whose principal place of busi- 
ness is located at Fort Pierre, South Dakota and whose mailing address 
is P.O. Box 8, Fort Pierre, South Dakota, 57532. 


2. Respondent is, and at all times material herein, was: 


(a) Engaged in the business of conducting and operating the Fort 
Pierre Livestock Commission Company as a stockyard posted under and 
subject to the provisions of the Act; 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


3. On October 13 through October 16, 1976, James R. Meininger, 
Auditor for the Packers and Stockyard Administration, conducted an 
audit, at respondent’s business offices of respondent’s custodial account. 


4. In the course of his audit, Mr. Meininger examined the books and 
records of the Fort Pierre Livestock Commission Company pertinent to 
the custodial account for the periods of July 30, 1976 through August 
31, 1976 and August 31, 1976 through October 7, 1976. He prepared 
two documents in respect to the status of the account as of August 31, 
1976 and October 7, 1976; those documents were received in evidence as 
Complainant’s Exhibits 1 and 2, respectively. 


5. Mr. Meininger’s analysis of the account consisted of adding to the 
ending bank balance for the period under examination, any deposits in 
transit, certificates of deposit, proceeds on hand, current proceeds re- 
ceivable (outstanding three days or less), and other debits, and subtract- 
ing therefrom the amounts of outstanding custodial checks (not includ- 
ing those issued to and held by respondent), proceeds due shippers 
(checks not yet issued) and other credits. 


6. Mr. Meininger testified, and, based upon the persuasive, relevant 
and material evidence of record, it is herewith found that, as of August 
31, 1976, there was a shortage in respondent’s custodial account of 
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$170,800.22 and that, as of October 7, 1976, there was a shortage of 
$65,406.48. 


7. Mr. Meininger did not debit the account for “voided sales”, i.e., live- 
stock rejected by buyers for which custodial checks had been issued to 
consignors. However, for the periods analyzed, there is no evidence of 
any avoided sales. 


8. In respect to his analysis of the account as of October 7, 1976, Mr. 
Meininger listed, under “Other Debits”, a check in the amount of 
$55,237.02 from a buyer, Kent Mauck, which the buyer’s bank was hold- 
ing for collection (CX 2, page 1, lines 11-15 and TR 33-34). He did not so 
list a $78,778.76 check on which payment had been stopped (erroneously 
identified by respondent’s bank as being returned for insufficient funds), 
or a check in the amount of $18,609.42, which was returned on October 
7, 1976 for insufficient funds. Mr. Meininger’s analysis of the October 7, 
1976 status of the account did not include a $30,000 deposit made on Oc- 
tober 8, 1976. 


9. Respondent has presented testimony, which is uncontroverted, 
that his bank, the First National Bank, Pierre, South Dakota, gave oral 
guarantees it would clear all checks drawn on his custodial account with- 
out regard to the sufficiency of funds in the account during the time in 
question. The bank in fact did honor all custodial checks and returned 
none during that period of time for insufficent funds, even though the 
account was overdrawn on August 6, 18, 19 and 27 and on September 3, 
10, 14, 15 and 30, 1976. 


10. Respondent has presented testimony that he has never failed to 
pay any farmer, rancher, consignor, or livestock buyer any amount due 
from the custodial account during the course of his business as a stock- 
yard. 


11. The shortages in respondent’s custodial account were caused by 
respondent’s failure to deposit into the account, within the times pre- 
scribed in the regulations, an amount equal to the proceeds due con- 
signors for livestock purchased by respondent for market support, and 
an amount equal to outstanding accounts receivable due from the sale of 
consigned livestock. 


12. Mr. Meininger’s analyses accurately reflect the status of respond- 
ent’s custodial account for the period covered by his audit. 


13. Respondent has been placed under orders in two prior disciplinary 
proceedings under the Act, to maintain and use his custodial account in 
accordance with the Act and Regulations (Complainant’s Exhibits 4 and 
5). 
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14.(a) The United States District Court for the District of South 
Dakota, in Civil No. 68-105 (Complainant’s Exhibit 6), upon con- 
sideration of a complaint that respondent had failed to observe the more 
recent of the two prior orders, issued a mandatory injunction, on 
February 14, 1969 to the following effect: 


“IT IS ORDERED that the defendant, L.S. Hanson, doing business as Ft. Pierre 
Livestock Commission Company, his agents, employees, and all persons acting 
for him or under his direction, is temporarily enjoined from: (a) making such 
use of shippers’ proceeds in his possession or control as will in any manner en- 
danger or impair the faithful and prompt accounting therefor and payment of 
the portions thereof due the person or persons entitled thereto; 


(b) issuing checks to consignors in payment of the net proceeds due from the 
sale of livestock in commerce on a commission basis without having and main- 
taining sufficient funds on deposit in the bank account upon which they are 
drawn to pay such checks; 


(c) failing to remit, when due, to consignors or shippers of livestock, or their 
duly authorized agents, the net proceeds derived from the sale of livestock in 
commerce on a commission basis, ... .” 


(b) On October 14, 1971, the Court held respondent to be in con- 
tempt of its order of February 14, 1969 and placed L.S. Hanson on pro- 
bation for one year on pain of a fine of $1,000.00 and imprisonment for 


six months, subject to the condition that he comply with the injunction. 


(c) On July 31, 1972, the Court determined that L.S. Hanson had 
violated the terms of his probation and continued the probation for an 
additional year subject to the conditions that he: 


“1. Be upon good behavior. 
2. Keep the custodial account of Ft. Pierre Livestock Commission Company in 
compliance with all applicable governmental regulations. . . .” 


(d) On April 15, 1975, a consent judgment was entered in the action 
which provided that 


“., .L.S. Hanson, doing business as Ft. Pierre Livestock Commission Company, 
his agents, employees, and all persons acting for him or under his direction, is 
permanently enjoined from: 


(a) Making such use of shippers’ proceeds in his possession or control as will in 
any manner endanger or impair the faithful and prompt accounting therefor 
and payment of the portions thereof due the person or persons entitled thereto; 


(b) Issuing checks to consignors in payment of the net proceeds due from the 
sale of livestock in commerce on a commission basis without having and main- 
taining sufficient funds on deposit in the bank account upon which they are 
drawn to pay such checks; 
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(c) Failing to remit, when due, to consignors or shippers of livestock, or their 
duly authorized agents, the net proceeds derived from the sale of livestock in 
commerce on a commission basis; and 


(d) Issuing accounts of sale which fail to show the full, true, and correct names 
of the purchasers of livestock; and from violating the rules and regulations pre- 
scribed by the Packers and Stockyards Administration and applicable federal 


statutes, including but not limited to the bonding provisions prescribed there- 
in.” 


CONCLUSIONS 


A. Respondent Failed to Properly Maintain Its Custodial Account. 


A market agency stands “as a fiduciary in relation to the proceeds of 
sales of livestock handled by it for the benefit of its customers.” United 
States v. Donohue Bros. , 59 F.2d 1019, 1022 (8th Cir. 1932). 


In recognition of that status, the Department of Agriculture has prom- 
ulgated regulations requiring every market agency to establish and pro- 
perly maintain a custodial account to protect shippers’ proceeds as trust 
funds(9 CFR §§ 201.39 through 201.42). 


The courts have held that the failure by a market agency to maintain a 


custodial account for shippers’ proceeds, in accordance with the Depart- 
ment’s regulations, violates the provisions of the Act which proscribe 
“unfair practices”. Bowman v. United States Department of Agriculture, 
363 F. 2d 81, 85-86 (5th Cir. 1966); Daniels v. United States, 242 F. 2d 
39, 41-42, cert. denied, 354 U. S. 939 (1977); and United States v. 
Donohue Bros. supra, at 1021-1023. 


The requirements for proper maintenance of a custodial account for 
shippers’ proceeds are specified at 9 CFR § 201.42 (c) which includes 
the requirements that a market agency shall deposit in the account be- 
fore the close of the next banking day after the sale of consigned live- 
stock, all proceeds received on the day of the sale, and, shall deposit in 
the account within three days of the sale, an amount equal to all pro- 
ceeds receivable from the sale whether received or not. 


The Departmental audit revealed that on August 31, 1976 and 
October 7, 1976, the custodial account did not contain sums sufficient to 
meet the requirements of the regulations. 


Respondent would challenge the validity of the audit for a variety of 
reasons, none of which are persuasive. 


Respondent’s contention that the audit method is defective for failing 
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to give allowance for “voided sales”, in which buyers reject livestock still 
on hand, is without merit since there is no record evidence of any 
“voided sales” during the periods analyzed. 


Respondent further contends that the auditor’s analysis of the ac- 
count’s status as of October 7, 1976 incorrectly treated two checks which 
did not clear his bank and improperly excluded a $30,000.00 deposit on 
October 8, 1976. 


In respect to the check for $78,798.76, the auditor testified, and I am 
persuaded, that payment on this check was stopped because it was for 
the purchase of livestock for which the buyer had previously made full 
payment by another check, and it would have therefore been improper to 
treat this check by a debit entry as one that would be honored if present- 
ed again for payment. 


On the other hand, the other check in the amount of $18,609.42, 
which was returned on October 7, 1976 for insufficient funds, was never 
excluded by the auditor in his computation of the account’s October 7, 
1976 balance; therefore no special debit, contrary to respondent’s con- 
tention, was needed to restore it. 


The $30,000 deposit on October 8, 1976 came too late to be considered 
in the analysis of the account’s October 7, 1976 status. It was made six 
days subsequent to respondent's last prior sale date. (CX 1, p. 1) The reg- 
ulations require that proceeds collected on the day of a sale be deposited 
by the next banking day and that an amount equal to any uncollected 
proceeds be deposited before the close of the third day following the sale. 
The October 8, 1976 deposit, therefore, came too late to meet the re- 
quirements of the regulations. Neither did it satisfy respondent’s fidu- 
ciary obligations in general nor change the fact that on October 7, 1976 
there was a $65,406.48 shortage. 


B. The Sanction Recommended by Complainant Should Be Imposed 


Complainant has recommended the issuance of a cease and desist 
order, and, in addition, that respondent be suspended as a registrant for 
14 days. This recommendation appears fully warranted and will be 
followed. 


Respondent has previously been placed under orders because of his 
failure to observe his fiduciary duties respecting shippers’ proceeds. In 
light of his past history, he should have been fully aware of the regula- 
tory requirements for proper maintenance of the custodial account at 
the time of the present violations, which must therefore be construed as 
wilful. 
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Under these circumstances, the recommended sanction should be im- 
posed, since it is consistent, in every sense with departmental policy and 
practices. Butz v. Glover Livestock Commission Co., 411 U.S. 182 
(1973); In re: Harry C. Hardy, 33 A.D. 1383, 1408 (1974); In re: Harry 
S. Shatkin, 34 A.D. 296, 297-314 (1975); In re: Sechrist Sales Company, 
36 A.D. 665, 666 (1977); In re: Arab Stock Yard,37 A.D. 293, 303-311 
(1978). 


Respondent urges in mitigation the oral guarantee he obtained from 
the bank to honor all custodial checks, and his eventual payment of all 
customers. Similar contentions were made and rejected in Sechrist Sales 
Company, supra, at 674-675. Citing Hardy, supra, at 1401, that deci- 
sion held in respect to bank guarantees: 


“The existence of a line of credit under which the bank agrees to honor a check 
notwithstanding the absence of funds in the account is not as much protection 
to consignors as cash in the account. The line of credit could be immediately 
withdrawn, in the event of a sudden business failure by the respondents. . . .In 
addition, a line of credit would be of no value if the bank extending the line of 
credit failed.” 


Sechrist then disposed of the second contention: 


“_..[T]he fact that an overdraft never occurred in the custodial account caus- 
ing a failure io pay a shipper. . .does not minimize the violations here. Proof of 
a particular injury is not required. ‘It is the duty of a regulatory agency to pre- 
vent potential injury by stopping unlawful practices in their incipiency’ Jn re: 
Bowman and Reynolds, supra, 23 A.D. at page 1071, and cases cited therein.” 


The following order shall therefore issue. 


Respondent L.S. Hanson, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall cease and desist from: 


1. Failing to deposit in his custodial account for shippers’ proceeds, 
within the time prescribed in Section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), an amount equal to the proceeds receivable from sales 
of consigned livestock, and an amount equal to the proceeds due con- 
signors for livestock purchased for market support; 


2. Failing to otherwise maintain his custodial account for shippers’ 
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proceeds in strict conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent L.S. Hanson is suspended as a registrant under the Act for 
a period of fourteen (14) days, and thereafter until he demonstrates that 
the deficit in his custodial account for shippers’ proceeds has been elim- 
inated. When respondent demonstrates that the deficit in his custodial 
account for shippers’ proceeds has been eliminated, a supplemental 
order will be issued in this proceeding terminating the suspension, after 
the expiration of the 14-day period. 


The provisions of this Order shall become effective on the sixth day 
after this Order becomes final*: Provided, however, that if by any means 
or device whatever, all or part of the suspension period is not effectively 
served during the period indicated above, the effective date of the begin- 
ning of the suspension period (or the part thereof not effectively served) 
shall be the date fixed by a court of competent jurisdiction which issues 
an appropriate order with respect thereto. 


*The Decision and Order became final February 10, 1979.—ED. 


(No. 18,972) 


In re GILES LOWERY STOCKYARDS, INC. P&S Docket No. 4782. Decided 
January 8, 1979. 


Vacation of rate order 


Thomas C. Heinz, for complainant. 
Robert L. Flournoy, Lufkin, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


For good cause shown by complainant herein, the rate order issued in 
this proceeding on May 26, 1976, is hereby vacated. 
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(No. 18,973) 


In re IOWA BEEF PROCESSORS, INC., and COLUMBIA Foops, INC. P&S 
Docket No. 5539. Decided January 8, 1979. 


Order of dismissal 


Vail/Hart/Walsh, for complainant. 
Edward Rothe, Chicago, IL, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


Complainant has filed a motion to dismiss the complaint in the above- 
captioned proceeding. Complainant’s motion to dismiss states that, “af- 
ter consideration of all the relevant facts, the complainant has concluded 
that, on the basis of the evidence now available, further prosecution of 
the charges would not serve the public interest.” 


Respondent’s have been advised of complainant’s motion and have no 
objection to it. 


Accordingly, on the basis of the complainant’s motion, the complaint 
in this proceeding is dismissed. 


(No. 18,974) 


In re REEVES PACKING COMPANY, INC., and DON TAYLOR. P&S Docket 
No. 5608. Decided January 31, 1979, as to Reeves Packing Co. 


Consent order — Sanction 


Respondent Reeves Packing Company has consented to issuance of the order herein 
against it for violations of the Act and the regulations in connection with its opera- 
tions as a packer thereunder as found herein. Respondent is ordered to cease and de- 
sist from said violations, and respondent is assessed a civil penalty therefor of 
$2,500.00. 

Allan R. Kahan, for complainant. 

Edwin H. Pewitt, Washington, D.C., for respondents. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, Agricultural Marketing 
Service, United States Department of Agriculture, alleging that the re- 
spondents, both corporate and individual, violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The corporate respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically admits 
that the Secretary has jurisdiction in this matter, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this deci- 
sion. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Reeves Packing Company, Inc., hereinafter referred to 
as the corporate respondent, is a corporation whose mailing address is 
P.O. Box 477, Ada, Oklahoma 74820. 


2. The corporate respondent is now and was at all times material here- 
in, a packer within the meaning of that term as defined in the Act, in 
that the corporate respondent is now, and was at all times material here- 
in, engaged in the business of: 


(a) Buying livestock in commerce for purposes of slaughter; and 


(b) Manufacturing or preparing meats and meat food products for 
sale or shipment in commerce. 


3. The individual respondent is now and was at all times material 
herein: 


(a) Registered with the Secretary of Agriculture as a dealer, buying 
livestock for slaughter purposes only; and 


(b) Employed by the corporate respondent as a buyer and weigher 
of livestock. 
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CONCLUSIONS 


The corporate respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such decision will 
be entered. 


Respondent Reeves Packing Company, Inc., its officers, directors, 
agents, employees, successors or assigns, directly or through any corpo- 
rate or other device, in connection with the corporate respondent’s oper- 
ations as a packer, shall cease and desist from: 


1. Weighing livestock at other than true and correct weights; 


2. Issuing or causing to be issued to sellers of livestock, scale tickets 
based on incorrect weights, copies of which scale tickets are retained and 
made a part of the corporate respondent’s records; 


3. Paying sellers or causing sellers to be paid for livestock on the basis 
of incorrect weights; and 


4. Failing to operate livestock scales owned or controlled by the corpo- 
rate respondent in accordance with the regulations under the Act consti- 
tuting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


The corporate respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved in its 
business under the Act, including, among other things, copies of scale 
tickets and other entries in the accounts and records of the respondent 
which are the true and correct weight of livestock purchased by respond- 
ent on a weight basis. 


Respondent Reeves Packing Company, Inc., shall pay a civil penalty in 
the amount of Two Thousand Five Hundred Dollars ($2,500) to the 
Treasurer of the United States, such amount to be paid by certified 
check or money order, and to be forwarded to the Director, Packers and 
Stockyards Division, Office of the General Counsel, United States De- 
partment of Agriculture, Washington, D.C. 20250. 


The Director, Packers and Stockyards Division, Office of the General 
Counsel, United States Department of Agriculture, shall acknowledge 
receipt of the civil penalty assessed in this matter. 





234 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 38 A.D. 234 


The provisions of this order shall become effective on the first day af- 
ter service of this order on the corporate respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,975) 


In re REEVES PACKING COMPANY, INC., and DON TAYLOR. P&S Docket 
No. 5608. Decided January 31, 1979, as to Don Taylor. 


Consent order — Sanction 


Respondent Don Taylor has consented to issuance of the order herein against him for viola- 
tions of the act and the regulations in connection with his operations as a packer 
thereunder. Respondent Don Taylor is suspended as a registrant under the Act for 
30 days. 


Allan R. Kahan, for complainant. 
Edwin H. Pewett, Washington, D.C., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, Agricultural Marketing 
Service, United States Department of Agriculture, alleging that the re- 
spondents, both corporate and individual, violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seqg.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The individual respondent admits the jurisdicticnal allegations in 
paragraph I of the Complaint and Notice of Hearing and specifically ad- 
mits that the Secretary has jurisdiction in this matter, waives oral hear- 
ing and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of this 
decision. 


FINDINGS OF FACT 
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1. Respondent Reeves Packing Company, Inc., hereinafter referred to 


as the corporate respondent, is a corporation whose mailing address is 
P.O. Box 477, Ada, Oklahoma 74820. 


2. The corporate respondent is now and was at all times material here- 
in, a packer within the meaning of that term as defined in the Act, in 
that the corporate respondent is now, and was at all times material here- 
in, engaged in the business of: 


(a) Buying livestock in commerce for purposes of slaughter; and 


(b) Manufacturing or preparing meats and meat food products for 
sale or shipment in commerce. 


3. Don Taylor, hereinafter referred to as the individual respondent, is 
an individual whose mailing address is P.O. Box 477, Ada, Oklahoma 
74820. 


4. The individual respondent is now, and was at all times material 
herein: : 


(a) Registered with the Secretary of Agriculture as a dealer, buying 
livestock for slaughter purposes only; and 


(b) Employed by the corporate respondent as a buyer and weigher 
of livestock. 


CONCLUSIONS 


The individual respondent having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


Don Taylor shall cease and desist from: 
1. Weighing livestock at other than true and correct weights; 


2. Issuing or causing to be issued to sellers of livestock, scale tickets 
based on incorrect weights, copies of which scale tickets are retained and 
made a part of the corporate respondent’s records; and 


3. Failing to operate livestock scales, owned by the corporate respond- 
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ent or any packer subject to the Act, in accordance with the regulations 
under the Act constituting INSTRUCTIONS FOR WEIGHING LIVE- 
STOCK. 


Respondent Don Taylor is suspended as a registrant under the Act for 
a period of thirty (30) days. 


The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the suspension period (or the part thereof not effectively served) shall 
be the date fixed by a court of competent jurisdiction which issues an ap- 
propriate order with respect thereto. 


Copies hereof shall be served upon the parties. 


(No. 18,976) 
In re PRINCE WOOD. P&S Docket No. 5612. Decided January 31, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a market agency and dealer 
thereunder in failing to comply with the bonding requirements of the Act. Respond- 
ent is suspended as a registrant under the Act until he is in full compliance with the 
bonding requirements thereof. 


Stephen E. Hart,for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
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pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Prince Wood, hereinafter referred to as the respondent, is an indi- 
vidual with his principal place of business located at Cotulla, Texas, and 
whose mailing address is Box 183, Cotulla, Texas 78014. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying livestock in commerce on a 
commission basis; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent Prince Wood, individually or as a partner, or as an officer, 
director, agent or employee of a corporation, directly or through any cor- 
porate or other device, shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required under 
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the Packers and Stockyards Act, as amended and supplemented, and the 
regulations without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements under the Act, a supplemental order will be issued in this 
proceeding terminating this suspension. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 
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BARDIN BROTHERS PRODUCE Co., INC. v. FARM OUTLET. PACA Docket 
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Acceptance — by unloading — Invoice price — failure to pay — Reparation 
awarded 
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Where respondent accepted the produce in issue and failed to pay there, respondent is in 
violation of § 2 of the Act. Reparation for the full purchase price of $1,012.50 is 
awarded complainant against respondent with interest. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation in the 
amount of $1,012.50 in connection with a shipment of Irish potatoes 
and sweet potatoes in interstate commerce. 


A copy of the formal complaint was served upon respondent which 
filed an answer thereto denying liability to complainant. A copy of the 
report of investigation was served upon both parties. 


Since the amount involved herein is less than $3,000, the shortened 
procedure provided in the Rules of Practice is applicable. Pursuant to 
such procedure both parties were given opportunity to file further evi- 
dence in the form of sworn affidavits; however neither party did so. Nei- 
ther party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bardin Brothers Produce Co., Inc., is a corporation 
whose address is Route 5, P.O. Box 375, Wilson, North Carolina. 


2. Respondent, Farm Outlet, is a partnership composed of Newton 
Douglas White and Newton White, whose address is Route 1, P.O. Box 
142A, Salisbury, Maryland. At the time of the transaction involved 
herein respondent was licensed under the Act. 


3. On or about May 3, 1977, complainant sold to respondent 50 fifty- 
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pound bags of Irish potatoes at $2.25 per bag, and 300 bushels of #2 
sweet potatoes at $3.00 per bushel, for a total price of $1,012.50 F.O.B. 
The potatoes were shipped on May 4, 1977, from Wilson, North Caro- 
lina, with the destination being specified as Salisbury, Maryland. 


4. Respondent unloaded and accepted the potatoes after arrival and 
has since failed to pay the full purchase price thereof. Respondent sent 
complainant a check covering the Irish potatoes in partial payment of 
complainant’s invoice and complainant returned such check to respond- 
ent. The invoice price of $1,012.50 remains due and owing to complain- 
ant. 


5. A formal complaint was filed on July 1, 1977, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits receipt of the potatoes which are the subject of 
this proceeding but alleges that they were received in Miami, Florida 
and that the sweet potatoes were in bad condition on arrival and were re- 
jected. Respondent has not proven that it gave timely notice of rejection 


and we therefore conclude that the sweet potatoes were accepted. Re- 
spondent did not obtain a Federal inspection of the sweet potatoes, nor 
did it obtain an inspection by any neutral private inspection service. 
Complainant states that it was not notified of any problem with the po- 
tatoes for a period of fifteen days after shipment. Respondent does not 
deny this. We conclude that respondent has failed to meet its burden of 
proving a breach of contract as to the potatoes. We also note that even if 
a breach had been proven, no timely notice was given to complainant of 
such breach. 


Respondent complains additionally that the potatoes were delivered to 
Miami, Florida rather than to Salisbury, Maryland. However, respond- 
ent has not shown that this was due to the fault of the complainant or 
that respondent gave timely notice of this alleged breach. 


Respondent, having accepted both the Irish potatoes and the sweet po- 
tatoes, is liable to complainant for the full purchase price thereof, or 
$1,012.50. Respondent’s failure to pay complainant this amount is a vio- 
lation of section 2 of the Act for which reparation should be awarded 
with interest. 
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ORDER 


Within thirty days from the date of this order respondent shall pay to 
complainant, as reparation, $1,012.50, with interest thereon at the rate 
of 8 percent per annum from June 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 





(No. 18,978) 


BODINE PRODUCE Co., INC. v. WHOLESALE PRODUCE SUPPLY, INC. and/or 
MISTY MOUNTAIN TRADING Co. PACA Docket No. 2-5013. Decided 
February 7, 1979. 


Contract terms — U.S. Grade No. 1 — Burden of proof — failure to sustain 
— Resale — net proceeds remitted — Contract price — failure to pay in full 
— Reparation awarded against Wholesale 


Where respondent Wholesale Produce Supply accepted the cantaloupes in issue and failed 
to sustain its burden of proof that the contract was for U.S. No. 1 cantaloupes, re- 
spondent Wholesale is liable to complainant for the contract price, less the amount 
already paid thereon, for a total due and owing of $1,771.30 for which reparation is 
awarded complainant against respondent Wholesale with interest. 


Broker — failure to prove breach of duty by — Brokerage — entitlement to 
— Reparation awarded against complainant 


Where complainant failed to sustain its burden of proof that respondent Misty Mountain 
breached its duties as broker, the complaint against this respondent is dismissed. 
And, reparation of $97.50, as brokerage, is awarded respondent Misty Mountain 
Trading Co. against complainant with interest. 


George Whitten, Presiding Officer. 
William Tarp, Newport Beach, CA, for complainant. 
A.D. Kennedy, St. Paul, MN, for respondents 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents, in the alternative, in connection with a transaction 
involving the shipment of a truckload of cantaloupes in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents which filed answers thereto deny- 
ing liability to complainant. Respondent, Misty Mountain Trading Co., 
filed a counterclaim for brokerage incurred in connection with the trans- 
action. Complainant did not file a reply to the counterclaim. 


The amount claimed in the formal complaint does not exceed $3,000. 
Therefore the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evidence 
herein as is the Department’s report of investigation. In addition com- 
plainant filed an opening statement. Respondent, Misty Mountain Trad- 


ing Co., filed an answering statement and complainant filed a statement 
in reply. Complainant and respondent Misty Mountain Trading Co. both 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Bodine Produce Co., Inc., is a corporation whose ad- 
dress is P.O. Box 11437, Phoenix, Arizona. At the time of the transac- 
tion involved herein complainant was licensed under the Act. 


2. Respondent, Wholesale Produce Supply, Inc., is a corporation, 
whose address is 752 Kasota Avenue, Minneapolis, Minnesota. At the 


time of the transaction involved herein this respondent was licensed un- 
der the Act. 


3. Respondent, Misty Mountain Trading Co., is a partnership com- 
posed of Lonnie E. Howerton and Gloria S. Howerton, whose address is 
P.O. Box 5192, Oxnard, California. At the time of the transactions in- 
volved herein this respondent was licensed under the Act. 
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4. On or about July 13, 1977, complainant sold and shipped to re- 
spondent, Wholesale Produce Supply, Inc., one truckload consisting of 
975 one-half cartons of size 18 cantaloupes at a price of $6 per carton 
plus $.40 per carton cooling and $20 for a Ryan temperature recorder, or 
a total price of $6,260 f.o.b. The contract was negotiated through re- 
spondent Misty Mountain Trading Co., for a brokerage charge of $.10 
per carton payable by complainant. 


5. The truckload of cantaloupes arrived at the place of business of re- 
spondent Wholesale Produce Supply Co. on July 15, 1977, and was fed- 
erally inspected at 1:40 p.m. on that date with the following results in 
relevant part: 


Temperature of Produce: At rear doors, bottom 49°, top in third stack from 
rear 45°, third layer in third stack from rear 52°F. 


Size: Fairly uniform. 


Quality: Mature; clean; generally well formed and well netted. Mostly half slip, 
many full, Internal quality test 8.6% soluble solids. Other grade defects av- 
erage 5%, mostly fairly well netted and misshapen. 


Condition: Firm to ripe and firm, mostly firm; ground color light green to yel- 
low, mostly light green to turning. No decay. 


Grade: Fails to grade U.S. No. 1 account internal quality. 


Remarks: This inspection and certificate is restricted to product in all layers of 
two stacks nearest rear doors and upper two layers in remainder of load. 


6. A second federal inspection was made of the cantaloupes at the re- 
ceiver’s warehouse at 8:55 a.m. on July 16, 1977, with the following re- 
sults in relevant part: 


Quality: Mature; clean; generally well formed and well netted. Mostly half slip, 
many full. Internal quality test 8.6% soluble solids. Other grade defects aver- 
age 5%, mostly fairly well netted and misshapen. 


Condition: Firm to ripe and firm, mostly firm; ground color light green to yel- 
low, mostly light green to turning. No decay. 


Grade: Fails to grade U.S. No. 1 account internal quality. 


7. Respondent, Wholesale Produce Supply Co., resold the cantaloupes 
on July 16, 1977, to Twin City Produce for $6.75 per carton delivered. 
This respondent then deducted $2,092.55 for freight and handling and 
remitted the net proceeds of $4,488.70 to complainant. 


8. A formal complaint was filed on January 16, 1978, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent, Wholesale Produce Supply, Inc., alleged in its answer as 
an affirmative defense that complainant breached its contract of sale by 
failing to deliver U.S. No. 1 cantaloupes. Other than this statement in 
the answer which was signed by respondent Wholesale Produce Supply, 
Inc.’s president Max Berc, this respondent submitted no further relevant 
evidence in the proceeding. However, respondent Misty Mountain 
Trading Co. did submit further evidence in the form of affidavits and ex- 
hibits in an effort to show that complainant did agree to ship U.S. No. 1 
cantaloupes. This respondent’s most important evidence in this regard 
consists of the broker’s memorandum of sale, a copy of which was sent to 
complainant, showing the contract to be for U.S. No. 1 cantaloupes. 
Most of the considerable amount of evidence submitted by complainant 
and this respondent center around the significance to be ascribed to this 
memorandum. Without detailing all of the contradictory evidence sub- 
mitted on this point we note at the outset that the memorandum is not 
dated. Complainant maintains that the memorandum was not sent until 
July 15, 1977, in the afternoon, as evidenced by the postmark on an 
envelope bearing the letterhead of Misty Mountain and addressed to 
complainant. Complainant maintains that this memorandum was not re- 
ceived until July 18, 1977, and we note that complainant’s mailgrams 
objecting to the terms reflected by the memorandum were sent on that 
date. Respondent Misty Mountain maintains that the memorandum was 
sent on July 13, 1977, and accurately reflects the terms of the sale. The 
memorandum does clearly show that the contract was f.o.b. and we 
deem complainant to have made a prima facie showing, which is not con- 
tested by either of the respondents, that there was a sale of the canta- 
loupes f.o.b. and an acceptance thereof. The respondents’ allegation that 
the sale was for U.S. No. 1 cantaloupes is in the nature of an affirmative 
defense and the burden of proof as to such defense rests upon the re- 
spondents. See Daniel H. Hudson v. Battleground Farms, 17 A.D. 177 
(1958). We are unable to find that the respondents have met their bur- 
den of proof by a preponderance of the evidence. Having accepted the 
cantaloupes involved herein respondent Wholesale Produce Supply, Inc. 
is liable to complainant for the full purchase price thereof less the 
amount already paid, or $1,771.30. This respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. Complain- 
ant’s allegations against respondent Misty Mountain Trading Co. were 
framed in the alternative that we should not find respondent Wholesale 
Produce Supply Co., Inc. to be liable to complainant. Therefore, the com- 
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plaint against respondent Misty Mountain Trading Co. should be dis- 
missed. 


Since complainant has not proven that respondent Misty Mountain 
Trading Co. failed to perform its duties as a broker, this respondent’s 
counterclaim against complainant for brokerage in the amount of 
$97.50 should be allowed. Complainant’s failure to pay this respondent 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded with interest. The complaint as against this respond- 
ent should be dismissed. 


Within thirty days from the date of this order respondent Wholesale 
Produce Supply, Inc. shall pay to complainant, as reparation, $1,771.30, 
with interest thereon at the rate of eight percent per annum from 
August 1, 1977, until paid. 


Within thirty days from the date of this order complainant shall pay 
to respondent Misty Mountain Trading Co., a reparation, $97.50, with 
interest thereon at the rate of eight percent per annum from August 1, 
1977, until paid. 


The complaint against respondent Misty Mountain Trading Co. is dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 18,979) 


ANGELO SALVO & CARMEN SALVO, d/b/a NEW BETHLEHEM SHOP n’ SAVE, 
altla SALVO MARKETS v. NEWTON WHITE and NEWTON DOUGLAS 
WHITE, d/b/a FARM OUTLET PACA Docket No. 2-4903. Decided 
February 7, 1979. 


Erroneous invoice — full payment for — Corrected invoice — full payment 
for — Checks in payment — receipt and retention of proceeds of — failure 
to reimburse not justified — Reparation awarded 


Where respondent’s retention of the proceeds of both checks from complainant is in viola- 
tion of the Act, respondent is liable to complainant for the amount of the first check, 
$1,631.57, less the deduction of $420.00. Reparation therefore in the amount of 
$1,211.57 is awarded complainant against respondent with interest. 
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George L. Aubrey, Presiding Officer. 
Respondent pro se. 
William M. Kern, Bethlehem, PA, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award in the amount 
of $1,211.57 against respondent in connection with a transaction in in- 
terstate commerce involving a truck shipment of mixed vegetables mov- 
ing from Delaware to Pennsylvania. 


The amount claimed in the complaint is less than $3,000. Therefore 
the shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. In addition, both parties were 
given opportunity to submit further evidence in the form of sworn state- 
ments. Complainant submitted an opening statement. The parties were 
given opportunity to file briefs, but neither party did so. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Angelo Salvo and Car- 
men Salvo, d/b/a Bethlehem Shop N’ Save a/t/a Salvo Markets, whose ad- 
dress is Box G, Rimersburg, Pennsylvania. 


2. Respondent is a partnership composed of Newton White and New- 
ton Douglas White d/b/a Farm Outlet, whose address is, or was, Route 1, 
Box 142-A, Salisbury, Maryland. At the time of the transaction alleged 
herein this respondent was licensed, or subject to license, under the Act. 


3. On July 16, 1977, complainant acting through one of the partners, 
Mr. Angelo Salvo, purchased a mixed lot vegetables from respondent, 
acting as a “broker” for unidentified growers. Mr. Angelo Salvo, accom- 
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panied by his brother Victor, took delivery of this at respondent’s place 
of business in Laurel, Delaware, and removed the lot in a truck operated 
by Victor Salvo in the early morning of that date. At or about that same 
time, this truck was loaded with a second lot of produce consigned to 
C.B. Foods, Inc. of Pittsburgh, Pennsylvania (hereinafter the “CB Foods 
lot”). A portion of this lot consisted of some 200 boxes of tomatoes 
picked up by the Salvos from a farmer in the vicinity and paid for with a 
$1,200 check issued by Mr. White. 


4. The invoice for complainant’s lot, delivered to Mr. Angelo Salvo at 
the time of loading, was in the amount of $1,631.87 for a mixed load of 
cantaloupes, tomatoes, corn, cucumber and including one item of 100 
(cwt.) potatoes at $8.00. 


5. At the time the complainant’s lot was loaded on the truck Mr. 
Angelo Salvo gave respondent a check for $1,631.57 in full payment of 
the invoice amount. 


6. Enroute from respondent’s place of business in Delaware to Penn- 
sylvania, Mr. Angelo Salvo discovered an error in the invoice. This called 
for 10,000 pounds of potatoes but only 5,000 pounds (100 50# sacks) had 
actually been loaded. He reported this error to Mr. Newton White by 
telephone from Baltimore. During that conversation Mr. White agreed 
to a $420 deduction (50 cwt. at $8.00 plus 5 percent brokerage). 


7. On or about July 19, 1977, Mr. Victor Salvo delivered a partner- 
ship check in the correct amount of $1,211.57 to Mr. Newton White at 
Laurel, Delaware, but was unable to obtain return of the first check. 


8. On or before July 18, 1977, Mr. Newton White negotiated the first 
check, and on or before August 15, 1977, he negotiated the second 
check. He has received payment on both of the checks but has made no 
restitution to the complainant. 


9. Complainant filed a timely formal complaint to initiate this pro- 
ceeding on November 21, 1977, withing nine months of the accural of its 
alleged cause of action. 


CONCLUSIONS 


Mr. Newton White, in the answer to the complaint, admitted receiving 
both checks and retaining their proceeds. His defense is that of a loss he 
suffered on the CB Foods lot because of sharp practice by the Salvo 
brothers in that transaction. Apparently he has not been paid for the CB 
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lot by the recipient, and some of it was returned. (The record is not too 
clear as to the disposition of all of the CB Foods lot, and we make no 
findings of fact concerning it.) For this reason Mr. White now feels that 
he is entitled to retain the proceeds of both of the complainant’s checks. 
We do not believe that he is correct, but as he seems to be sincere in his 
belief, his statement attached to the answer deserves careful considera- 
tion. It reads in pertinent part as follows: 


Angelo Salvo called me and asked to purchase a load for him and said he was 
buying for C.B. Foods. That he and his brother owned the truck he was coming 
in and that they would pay cash for the load when they picked it up. 


After purchasing said load and putting said load on the truck they then told me 
they would pay for a part of the load that it was going to them personally. I 
asked them about the money for the rest of the load, Angelo Salvo guaranteed 
me the rest of the money himself. He said Frank Cantanzaro was a good man 
and he knew the load was all right and would send mea check that morning, 


I then called Frank Cantanzaro and he assured me that he would mail the check 
right away. 


And in loading $1200.00 worth of these tomatoes I personally gave a check to 
Angelo Salvo and told him when he picked them up that if the tomatoes did not 
suit him not to accept them. He left with the truck and check of $1200.00 and 
picked up the $1200.00 worth of tomatoes. 


And in returning to my office he assured me that they were just what he and 
Frank Cantanzaro wanted. Making him liable and responsible for the $1200.00 
worth of tomatoes he purchased himself. Also, he inspected and excepted (sic) 
all the load that was loaded on that truck and assured me that everything was 
fine. 


I did not like it when they said they were not going to pay for the balance of the 
load but since they had the load loaded and he assured me I would have my 
check Monday morning I took him for his word and let them sign for it. 


The next thing I heard was Monday morning Frank Cantanzaro and Vick Salvo 
called me and said they would not take the load only on consignment. I told 
them no that it was his load and he should pay for it. Frank Cantanzaro then 
said he would not even handle it on consignment. 


To my knowledge I do not know what happened to the load other than it had 
been unloaded and reloaded when it was returned to me. Vic Salvo told me it 
had been unloaded because when it came back it was on pallets and it did not 
leave on pallets. 


The boxes were crushed and the tomatoes in terrible condition when Vic Salvo 
returned to Laurel Auction Market. It is my belief that this was a put up 
scheme to get good tomatoes and return me bad ones they all ready had. 


On the return of the load I had no choice but to dump over 200 boxes and re- 
pack the balance. Also they refused to return this load that day, Vic Salvo did 
not return it until Tuesday. 
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The tomatoes that were repacked were of poor condition but in trying to get ex- 
penses back on freight I decided to send them to Charles Annicelli in Hartford, 
Conn. He in return told me they were not saleable due to being over ripe, and I 
have never received anything in return concerning either party. Charles An- 
nicelli, Frank Catanzaro, or Angelo Salvo. 


Since Angelo Salvo bought these tomatoes and assured me my money I feel he 
should not only pay the $1200.00 but the balance of the load. 


o. © Gee 


Even if this statement is correct, factually and in its underlying as- 
sumptions, still Mr. White has not established a viable defense or 
counterclaim. At the outset he maintains that Mr. Angelo Salvo was 
merely the agent of CB Foods — not himself the purchaser of the CB lot. 


Thus when Mr. Angelo Salvo, if he did, accepted the tomatoes and as- 
sured that the payment would be received, Mr. White must have known 
that he was dealing with an agent. If this is the case, any contractual 
claim he might have would be against the fully disclosed principal, CB 
Foods, not its agent. See Restatement of Agency, 2d ed. § 320. 


Conceivably the agent, Mr. Angelo Salvo, might himself be liable to 
the respondent third party under some theory of tortious misrepresenta- 
tion. But this would be an individual matter; i.e., not a partnership tort. 
So it would seem that a positive defense as (in reality a counter claim) 
would not be effective as against the complainant partnership, because 
Mr. Salvo’s representation of CB Foods was not in the course of partner- 
ship business. See Restatement of Partnership § 1513. 


We doubt that Mr. Angelo Salvo is liable to the respondent even in his 
individual capacity. True, an agent making a tortious representation toa 
third party as to his authority may himself become liable for any losses 
caused by the third party’s reliance thereon. ' According to Mr. White’s 
statement he was misled by Mr. Salvo in at least two particulars; viz.: 
that Mr. Frank Cantanzaro would make prompt payment for the CB 
Foods lot and that pick up of the $1,200.00 worth of tomatoes would 
constitute a final acceptance. 


But Mr. White admits that he called Frank Cantanzaro (presumably 


' The Restatement of Agency, 2nd ed., describes this liability as follows: 


§ 330. Liability for Misrepresentation of Authority 


A person who tortiously misrepresents to another that he has authority to 
make a contract, conveyance, or representation on behalf of a principal whom 
he has no power to bind, is subject to liability to the other in an action of tort 
for loss caused by reliance upon such misrepresentation. 
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the proprietor or responsible officer of CB Foods) and obtained his own 
assurance of prompt payment. Thus it is doubtful if he relied on Mr. 
Salvo’s assurance to any great extent, and we are not prepared to con- 
clude that he did. Of course, Mr. Salvo could have made himself a surety 
in this transaction, i.e., guarantee payment by CB Foods. But we do not 
so interpret Mr. White’s statement as going that far. Also the record 
contains Mr. Salvo’s affidavit that he at no time led Mr. White to expect 
payment from the complainant. We conclude that Mr. Salvo did not, as 
an individual or member of complainant partnership, become a surety 
for payment of the CB Foods lot. 


Also Mr. White is concerned about the acceptance of the $1,200.00 
worth of tomatoes by Mr. Angelo Salvo which was later repudiated by 
Mr. Cantanzaro for CB Foods. As noted above, a misrepresentation by 
an agent of his authority can in some cases subject the agent to personal 
liability. But here there is no showing that Mr. Salvo misrepresented his 
authority. If, as Mr. White alleges, Mr. Salvo had authority from CB 
Foods to negotiate the contract and transport the product it would not 
be unusual for him to have authority from the principal to accept the 
goods. Mr. White does not allege any misrepresentation of authority by 
Mr. Salvo, and we conclude there was none. 


Respondent’s complaints about the CB Foods transaction, if they have 


any merit at all, have been asserted against the wrong party in the 
wrong party in the wrong proceeding. 


Thus the respondent is liable for the return of the monies paid by mis- 
take by Mr. Salvo. However the complaint asks for only the return of the 
amount of the smaller check, and we will not grant a reparation award 
for more than the ad damnum of the complaint. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $1,211.57 with interest thereon at 
the rate of 8 percent per annum from August 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,980) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. TRI-COUNTY 
PRODUCE, INC. PACA Docket No. 5061. Decided February 7, 1979. 


Nonreceipt — claim of — failure to prove — Purchase price — failure to 
pay — Reparation awarded 


Where respondent failed to sustain its burden of proof of nonreceipt of the produce in is- 
sue, respondent is liable to complainant for the purchase price thereof in the amount 
of $2,522.85, for which reparation is awarded complainant against respondent with 
interest. 


Edward M. Silverstein, Presiding Officer. 
Joseph E. Greene, Jr., Philadelphia, PA, for complainant. 
George E. Christianson, Lebanon, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed on March 27, 1978, complainant seeks reparation from 
respondent in the amount of $2,522.85 alleged to be due on the purchase 
price of several lots of produce sold to respondent during the months of 
October, November and December 1977. 


A copy of the formal complaint and a copy of the Department’s report 
of investigation was served upon the respondent. A copy of the report of 
investigation was also served upon the complainant. Respondent filed an 
answer to the complaint on May 25, 1978. 


Since the amount of damages claimed does not exceed $3,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure, the par- 
ties were given the opportunity to submit additional evidence in support 
of their respective positions by means of verified statements. Complain- 
ant filed an opening statement; neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is 294 Pro- 
duce Building, 3301 S. Galloway Street, Philadelphia, Pennsylvania. 


2. Respondent, Tri-County Produce, Inc., is a corporation whose post 
office address is 101 East Pine Street, Cleona, Pennsylvania. At the time 
of the transactions involved herein, respondent was licensed, or operat- 
ing subject to license, under the Act. 


3. During the months of October, November and December 1977, re- 
spondent, in the course of interstate commerce, purchased, from the fol- 
lowing named sellers, fruits and vegetables as indicated, all being perish- 
able agricultural commodities, in the amounts indicated: 

Total 


Name of Seller Date Amount 


Dichter Bros. & 
Glass, Inc. 

Galloway Street 

Philadelphia, Pa. 


Commodity 


10/25/77 
11/15/77 


Calif. lettuce 
Fla. tomatoes 


Eckert’s Produce, 
Inc. 

3300 S. Galloway St. 

Philadelphia, Pa. 


Max Feldbaum & 
Sons 

3300 S. Galloway St. 

Philadelphia, Pa. 


Al Finer 
3301 S. Galloway St. 
Philadelphia, Pa. 


Ellis Fleisher 
Produce Co. 

3616 S. Galloway St. 

Philadelphia, Pa. 


Garden State 


11/15/77 Fla. peppers 


11/15/77 Mex. berries 


11/15/77 Tex. onions 


10/25/77 
11/2/77 


Idaho onions 


Hond. bananas 


Farms 


3655 S. Lawrence St. 


Philadelphia, Pa. 


H.R. Hindle & Co. 
Philadelphia, Pa. 


11/15/77 


12/20/77 


Calif. lettuce 
Calif. onions 

Calif. parsley 
Calif. radishes 
Calif. strawberries 
Hond. bananas 
Calif. radishes 


N.Y. apples 
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Name of Seller Date Commodity Amount 


(8) Hudis Produce Co. 
3301 S. Galloway St. 
Philadelphia, Pa. 12/20/77 N.C. yams 


Kaleck Bros. 
3300 S. Galloway St. 
Philadelphia, Pa. 11/15/77 Mich. onions 


M and C Produce 
Company, Inc. 
3301 S. Galloway St. 
Philadelphia, Pa. 12/20/77 Calif. celery 


P & K Produce 
Company 
3301 S. Galloway St. 
Philadelphia, Pa. 12/13/77 Fla. tomatoes 300.00 


Procacci Bros. 
Sales Corp. 
3655 S. Lawrence St. 
Philadelphia, Pa. 11/15/77 Fla. tomatoes 


Yeckes-Eichenbaum 10/25/77 N.Y. onions 
Philadelphia, Pa. 11/15/77 Calif. lettuce 
Calif. melons 

Calif. celery 
12/17/77 Fla. radishes 


A. Zuritsky & Son 11/8/77 ‘Fla. radishes 
& MarmerBros.Inc. 11/11/77 Fila. lettuce 
3300 S. Galloway St. 11/15/77 Fila. lettuce 
Philadelphia, Pa. Fla. endive 
N.J. cabbage 21.50 


2,552.85 


4. The above noted fruits and vegetables were delivered by the sellers 
to the respondent who accepted them. Respondent has not made any 
payment for its purchases of these commodities. 


5. On or about March 16, 1978, the above named sellers assigned to 
complainant their claims against respondent for the price of the produce 
received by respondent in the course of interstate commerce. 


6. A formal complaint in this case was filed on March 27, 1978, which 
was within nine months of the date the cause of action accrued. 


CONCLUSIONS 
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In its answer, respondent denies having received the fruits and vegeta- 
bles for which complainant alleges it failed to pay; moreover, respondent 
alleges that it is not a licensee nor is it operating subject to license. As to 
respondent's status as a licensee, the investigation report indicates that, 
on October 18, 1976, respondent was issued license 770088, that said li- 
cense terminated on its anniversary date (October 18, 1977) for failure 
to remit the annual fees but that respondent subsequently submitted ac- 
crued fees to cover the period of time involved herein and is currently li- 
censed. Therefore, it is concluded that at all material times involved in 
this proceeding, respondent was operating subject to license, or was li- 
censed, under the Act and subject to the jurisdiction of the Secretary. 


With respect to respondent’s denial of receipt of the produce for which 
complainant alleges respondent failed to pay, respondent has submitted 
no evidence other than its bare denial. Complainant on the other hand, 
has submitted affidavits from the 14 sellers involved who have attested 
to respondent’s receipt and acceptance of the fruits and vegetables and 
respondent’s failure to pay for them. Inasmuch as respondent has not 
submitted any contrary evidence, we conclude that respondent did in 
fact receive the produce and has not paid for its purchases. Respondent 
has, therefore, failed to pay the complainant, as assignee of the 14 sell- 
ers involved in selling to respondent, $2,552.85. Respondent’s failure to 
pay this amount is a violation of section 2 of the Act for which repara- 
tion should be awarded with interest. 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $2,552.85, with interest thereon at the rate 
of 8 per cent per annum from December 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,981) 


In re HERBERT D. BENSON, JR., d/b/a BENSON PRODUCE COMPANY. PACA 
Docket No. 2-5309. Decided February 15, 1979. 


Consent order 


Respondent has consented to issuance of the order herein against him for flagrant and re- 
peated violations of the Act in failing to pay promptly and in full for 108 lots of per- 
ishable agricultural commodities from 18 sellers for a total of $161,048.12. The 
facts and circumstances of said violations shall be published. 


Andrew Y. Stanton, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted by a complaint filed on 
February 2, 1979 under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq. ). In the complaint, complainant 
has requested that a finding be made that respondent has committed 
willful, repeated and/or flagrant violations of the Act pursuant to Sec- 
tion 8 (7 U.S.C. 499h (a) ), and that the facts and circumstances of the 
violations be published. The alleged violations occurred when respond- 
ent failed to make full payment promptly to 18 sellers of agreed or ad- 
justed purchase prices in the total amount of $161,048.12 with respect 
to 108 lots of perishable agricultural commodities purchased, received, 
and accepted by respondent in interstate commerce during the period 
November 1977 through December 1978. A copy of the complaint was 
served on respondent. Respondent filed an answer thereto, admitting 
the violations alleged in the complaint and consenting to the issuance of 
a decision and order in this case. Therefore, pursuant to Section 1.138 of 
the Rules of Practice, 7 CFR 1.138, the following decision and order is is- 
sued without further procedure or hearing. 


FINDINGS OF FACT 


1. Respondent, Herbert D. Benson, Jr., is an individual doing business 
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as Benson Produce Company, whose mailing address is 123 E. 5th 
Street, Kansas, Kansas City, Missouri 64106. 


2. Pursuant to the licensing provisions of the Act, license No. 760667 
was issued to Respondent on November 10, 1975, and was renewed an- 
nually. This license terminated on November 10, 1978, when respondent 
failed to pay the required annual license renewal fee. 


3. During the period November 1977 through December 1978, re- 
spondent purchased, received and accepted in interstate commerce from 
18 sellers, 108 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed, or adjusted, purchase prices totaling $161,048.12. 


CONCLUSIONS 


1. Respondent has committed flagrant and repeated violations of Sec- 
tion 2 of the Act (7 U.S.C. 499b) by failing to make full payment prompt- 
ly of the agreed, or adjusted, purchase prices, or balances thereof, for 
108 lots of perishable agricultural commodities as set forth in finding of 
fact 3 above. 


A finding is hereby made that respondent has committed repeated and 
flagrant violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above shall be published. 


This order shall be effective on the 11th day after issuance. 


Copies hereof shall be served upon the parties. 
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(No. 18,982) 


PARKER FOOD COMPANY v. BRADY FARMS, INC. PACA Docket No. 
2-4367. Decided February 15, 1979. 


Contract — modification of — Disposition — failure to account for — 
Dumping — absent certificate — Evidence — absence of, as to price re- 
ceived for goods sold — Fair market value — determination of — Repara- 
tion awarded 


Where respondent failed to account for the disposition of the berries it claimed were 
dumped, or the price received for those sold, and further, failed to offer evidence of 
an offset for which it would be entitled to, respondent is liable to complainant for 
the fair market value of the berries in issue. The fair market value is determined as 
$5,247.00. Reparation for said amount is awarded complainant against respondent 
with interest. 


Additional reparation of $776.80 is also awarded complainant against respondent 
with interest for fees and expenses in connecton with the oral hearing. 


The counterclaim is dismissed. 


George L. Aubrey, Presiding Officer. 
Hamilton Horton, Jr., Winston-Salem, NC, for complainant. 
Stephen Schember, Muskegon, MI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural - 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $8,395 
against respondent in connection with a transaction in interstate com- 
merce involving a quantity of frozen blueberries originating in the Caro- 
linas and moving into the State of Michigan. 


A copy of the report of investigation of this Department was served 
upon both of the parties. A copy of the complaint was served upon the 
respondent, who filed an answer thereto denying liability and asserting 
a counterclaim for $597.43. Complainant filed a reply to the counter- 
claim denying such liability. 
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An oral hearing was held at Winston-Salem, North Carolina on March 
30, 1978, at which both parties were represented by counsel. One wit- 
ness appeared on behalf of the complainant, and two on behalf of the re- 
spondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 825, Cary, 
North Carolina. 


2. Respondent is a corporation whose address is 14786 Winans Street, 
West Olive, Michigan. At the time of the transaction alleged herein re- 
spondent was licensed under the Act. 


3. On or about March 18, 1975, the president of the respondent, Mr. 
Robert L. Brady, negotiated an oral contract of sale by telephone with 
Mr. Lalon L. Barnes, an officer of a firm known as Light House Foods of 
Cary, North Carolina, for the purchase of a lot of frozen blueberries then 
in store at a Chicago warehouse. The parties had been brought together 
by a broker, Mr. Edward Hunssinger acting for Weiss Brokerage Com- 
pany in Chicago. 


4. Under date of March 18, 1975, Weiss Brokerage Company, by Mr. 
Hunssinger, issued a sales confirmation to the parties reading in perti- 
nent part as follows: 


BUYER: Brady Farms, Inc. 
14786 Winans Street 
West Olive, Michigan 


ATTENTION: Mr. Bob Brady 


SELLER: Light House Food Mart 
P.O. Box 825 
Cary, North Carolina 27511 


ATTENTION: Mr. L. L. Barnes 
DATE: March 18, 1975 


F.0.B.: Berkshire Cold Storage 
Chicago, Illinois 


SHIPMENT: Prompt 

TERMS: Net upon receipt of invoice 
QUANTITY: 1166 Cartons 

SIZE: 30 lb. 
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NET WEIGHT: 34980 lb. 

COMMODITY: Blueberries 1974 Crop & Pack 
PRICE: $.24 per lb. 

AMOUNT: $8,395.00 


LOT NUMBERS: 24943 — 921 Cartons 
25105 — 245 Cartons 


5. The berries were shipped from Chicago at an unknown date and ar- 
rived at respondent’s place of business on March 25, 1975, at which time 
some of the berries were inspected by Mr. Brady. 


6. By Telex on March 26, 1975, Mr. Brady notified Weiss Brokerage 
of his intended rejection of the berries: 


VEISSBROCO CGO 
BRADYFARM WOLV 
3 2675 

ATTN: ED HUNSSINGER 


REGARDING YOUR SALES MEMO H7246 DATED MARCH 18, 1975. WE 
RECEIVED THIS MERCHANDISE ON 3-25. AND INSPECTED THIS MER- 
CHANDISE TONIGHT. MERCHANDISE HAS TWO SERIOUS PROBLEMS 
AFTER OPENING FOUR CARTONS AT RANDOM 2 WERE FOUND TO 
HAVE STRONG FERMENTED SMELL AND THE OTHER TWO HAVE 
SLIGHT FERMENTED SMELL. ONE OF THE FOUR CARTONS IS SMELL- 
ING OF AMMONIA AND THIS I HAVE EMPTIED AND IS BEING MAILED 
TO YOU. PRODUCT IN CARTONS SMELLS STRONGLY OF AMMONIA I 
AGREED TO BUY MERCHANDISE WITH THE UNDERSTANDING THAT 
BY RUNNING THRU A REEL TO REMOVE STEMS LEAVES AND GREEN 
BERRIES THAT PRODUCT BE GRADE A. THIS PRODUCT IS SUBSTAND- 
ARD AT LEAST IN PART AND WE CANNOT ACCEPT IT SINCE IT IS 
POSSIBLY SUBJECT TO SEIZURE BY FDA. I WILL WAIT FOR YOUR IN- 
STRUCTIONS AND DO WHATEVER IS MUTUALLY AGREEABLE SUG- 
GEST THAT SOMEONE MAKE INSPECTION OF PRODUCT AS SOON AS 
POSSIBLE BEST REGARDS BOB BRADY* 


7. By letter of April 2, 1975, Mr. Brady proposed new terms to Mr. 
Barnes as follows: 


April 2, 1975 


Mr. Lalon L. Barnes 

Light House Food Mart 
P.O. Box 825 

Cary, North Carolina 27511 
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Dear Mr. Barnes, 


I am writing this in regard to our purchase of blueberries thru Weiss Broker- 
age Co. dated 3-18-75 their sales confirmation number H7246. As I indicated 
on my telex dated 3-26-75 a copy of which is enclosed this product was fund 
(sic) to be partially fermented and some having ammonia contamination. 


I am willing to repack the above mentioned fruit subject to the following 
terms: 


1. Brady Farms to be paid $.056 per pound for recleaning product, supply- 
ing our containers and covering our freight costs from Chicago to our 
warehouse, if product fails to make U.S.D.A grade B or better for any 
reason other than green berries, leaves, twigs, and stems. 


Brady Farms will do its’ best to separate product unfit for humane (sic) 
consumption. This product to be stored for the account of Lighhouse 
Foods. Brady Farms to be paid for storage and handling plus freight 
from Chicago at $.006 per pound. A copy of our tariff is enclosed. 


Brady Farms not be held responsible in case product is seized by Pure 
Food & drug. 


If the above terms and conditions are agreeable please indicate by signing and 
dating the bottom of each of the enclosed duplicate letters. One copy of which 
should be returned to Weiss Brokerage, one to Brady Farms, and one is for your 
records. 

Sincerely, 


Bob Brady 
President 


The above terms were accepted by Mr. Barnes, who signed and dated 
the agreement as of April 8, 1975, and returned a copy to Mr. Brady. 


8. The berries received USDA inspection on June 18, 1975, upon 
which the following report was issued: 


SOURCE OF SAMPLES: Officially drawn 
PRODUCT INSPECTED: Frozen Blueberries 


CODE MARKS ON CONTAINERS: Some cases marked 24943. Some cases un- 
coded. 


PRINCIPAL LABEL MARKS: “Parker Nor-Car 30 lbs. Blueberries.” 
TYPE: Characteristic of cultivated. 


GRADE: Substandard, account flavor (fermentation) and defects. Inspection 
and certification based on examination of finished product only. 


REMARKS: This certificate covers 1,166/30 pounds cases (34,980 pounds — 
packer’s count and weight). Product packed in single polythylene 
lined domestic corrugated cases. Lot located in Brady Farm’s 
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cold storage, West Olive, Michigan and identified as lot number 
143. 


ADDRESS OF INSPECTION OFFICE: Federal Center, Room 2-1-58 
Battle Creek, Michigan 49017 


SIGNATURE OF INSPECTOR: A.F. Ermer 


9. Subsequently, on or before March 19, 1976, Mr. Brady sold or 
dumped all of the berries. 


10. Complainant filed an informal complaint to initiate this proceed- 
ing on November 14, 1975, within nine months after its alleged cause of 
action accrued. 


CONCLUSIONS 


Respondent has entered a defense to the effect that Parker Food Com- 
pany was not the contracting party, but rather the contracting party was 
a separate entity known as Lighthouse Food Mart. On the surface such 
does seem to be the case, since both the brokerage confirmation of March 
18, 1975, relating to the oral sales contract, and the written agreement 
of April 2, 1975, referred to the owner of the berries in that fashion. 
However, Mr. Leland Barnes testified at the hearing that Lighthouse 
Food Mart was his personally owned corporation, and appeared in this 
transaction merely as an address of convenience, that the berries were, 
in fact, the property of Parker Food Company. This is confirmed by the 
label marks reported on the inspection certificate. From this we con- 
clude that Parker Food Co. was the undisclosed principal in this sale, 
and as such is entitled to sue in its own name, absent any special circum- 
stances. We know of no special circumstances which would cause the res- 
pondent here to accept a contract with Lighthouse Food Mart and reject 
one with Parker Food, the true owner of the berries. Nor do we know of 
any other reason why the true owner should not appear in this proceed- 
ing to assert whatever rights it can claim under the contract or contracts 
with the respondent. 


As we understand the testimony of the witnesses, and the briefs of 
counsel, complainant still thinks it is entitled to 24¢ a pound for the en- 
tire lot because the defects shown in the inspection certificate were not 
so serious as Mr. Brady reported in his Telex and, more importantly, be- 
cause the berries did not evince the odor of ammonia, which seems to 
have been his principal objection. Complainant takes the position that 
the 24¢ price first agreed upon represents substandard berries; i. e. sev- 
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eral cents below the market for top quality fruit. Complainant contends 
that Mr. Brady, president of respondent, already knew the history of 
this lot; that is, it had been rejected by the first intended recipient be- 
cause of cleaning problems. 


Respondent, though not admitting any contract with Parker Food, 
maintains that if there were such a contract it rightfully rejected the 
berries, and was merely handling for the account of complainant there- 
after. Respondent seems to be maintaining that it rightfully disposed of 
the berries when certain storage charges on them became overdue and in 
fact has asserted a small counterclaim as the net due it for freight, 
handling and storage after final disposition of all the berries. 


The evidence introduced at the hearing, does not entirely support the 
position of either party. 


The parties are now bound by the contract modification contained in 
the letter of April 2, 1975, which is the last manifestation of their com- 
plete agreement. Subsequent negotiations did not modify this agree- 
ment, and the case must be decided with reference to it. 


Of the three numbered paragraphs, the third dealing with possible 
seizure of the products by federal authorities may be disregarded since 
that event never took place. 


The first numbered paragraph is somewhat ambiguous since one term 
must be implied. We take it to mean that if the product graded B or bet- 
ter (or worse solely because of green berries and debris) then Brady 
would take it for itself at 24¢ a pound. Otherwise, if it did not make 
grade, respondent would merely process them (clean and repack) for the 
account of Lighthouse. Thus, if the product made grade, there would be 
a sale, if not, there would be a contract to clean and repack. The second 
numbered paragraph relating to the separation of that product which 
was unfit for human consumption is also somewhat ambiguous since it 
does not say when the separation was to take place, i. e., whether before 
or after the inspection referred to in paragraph 1. What is clear is that 
Brady was authorized to store the unfit portion for the account of Light- 
house. 


Subsequent events indicate that the agreement was not entirely satis- 
factory for either party. The USDA inspection called for in the agree- 
ment took place on June 18, 1975. The reason for the delay is not clear 
from the record. According to the inspection report the lot did not make 
grade. This inspection was based on a small sampling — 15 cartons out 
of 1,166. Of this 15, seven graded B or A, two samples graded C, and six 
graded substandard because of fermentation and mold. On the basis of 
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these samples the inspector characterized the entire lot as substandard, 
i.e., below grade C. This means that under paragraph 1 of the agreement 
there was no sale, but merely a contract to clean and repack. Brady did 
not become the owner, but was handling the entire lot for the account of 
Lighthouse. The report does not say what, if any portion of the lot was so 
far gone as to be unfit for human consumption. Mr. Ermer, the inspector 
who testified at the hearing, stated that on the basis of the samples he 
drew, the berries were edible. He testified to the effect that this was a 
variable lot with some good berries in it, but was substandard, with some 
fermentation probably originating at the place of origin because of resi- 
dual field heat not removed by precooling. 


Although it is not clear from the record, it seems there were further 
negotiations between the parties after this inspection. Mr. Brady testi- 
fied that he finally disposed of the berries by selling some of them and 
dumping approximately 655 cartons in March of 1976. He mentioned 
some overdue warehouse bill for berries stored for the account of Light- 
house, but which Mr. Barnes had refused to pay. Presumably Mr. Brady 
felt in some way obligated to the warehousemen. Apparently the dump- 
ed berries were the ones that Mr. Brady had separated out as unfit for 
human use. But respondent has produced no dump certificates or any 
other independent evidence of their condition. Also the record is incom- 
plete as to why Mr. Brady sold the portion that he did without any com- 
munication with their owner. We have no reason to doubt his bona fides 
but, the record is unsatisfactory as to Mr. Brady’s reasons for disposing 
of the product. This failure to account or provide official certificates for 
the dumped produce was a violation of PACA regulations, 7 CFR 
§§ 46.22 and 46.23, and makes respondent liable for the market value 
of the product. Bennett-Mount Potato Co., Inc.v. Johnnie’s Produce, 31 
A.D. 1196 (1972). We must conclude that respondent owes complainant 
for the entire lot of berries whether dumped or sold. 


There was no evidence introduced at the hearing by either party as to 
the price received for the berries which were sold, nor other evidence of 
their market value. Nor is there any recognized market data available 
for substandard frozen berries. However, the answer to the complaint, 
signed by Mr. Brady, states that he sold some of the berries on March 17, 
1976 for 15 cents a pound and dumped the remainder on March 19, 
1976. The contents of the answer is not formally a part of the evidence, 
but we take it as a declaration against interest on the part of the evi- 
dence, but we take it as a declaration against interest on the part of the 
respondent. It is the best, indeed the only evidence of the fair market 
value of the entire 34,980 pounds. Respondent would be entitled to a 5.6 
cent offset for recleaning and repacking, plus freight and storage, but no 
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evidence of frieght and storage charges was offered at the hearing nor 
did Mr. Brady testify that he had ever actually cleaned and repacked any 
of the berries as contemplated in the contract. These items were set out 
in the respondent’s counterclaim but complainant in answering denied 
them. Thus respondent has failed to meet its burden of proof of these 
items. 


Respondent is liable to complainant for the sales price and/or fair mar- 
ket value of 34,980 pounds of frozen blueberries at 15 cents per pound 
for a total of $5,247. 


Complainant did not obtain all it sought in this proceeding. Nonethe- 
less it has obtained an award for more than half of the amount of the ad 
damnum in the complaint and must be considered to be the prevailing 
party to whom an award of reasonable fees and expenses in connection 
with the hearing is mandatory under section 7 of the Act (7 U.S.C. 
§ 499g.) 


Complainant has submitted a claim for fees and expenses in the 
amount of $776.80 to which respondent did not object, and which we 
consider reasonable. Complainant is entitled to an additional reparation 
award for that amount. 


The counterclaim is dismissed. 


Within thirty days from the date of this order respondent shall pay to 
the complainant as reparation, the sum of $5,247 with interest thereon 
at the rate 8 percent per annum from April 1, 1976, until paid, and as 
additional reparation for attorney’s fees and expenses the sum of 
$776.80 with interest thereon at the rate of 8 percent per annum from 
the date of this order until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,983) 


PINTO BROS., INC. v. FRANK J. BALESTRIERI CO. PACA Docket No. 
2-4384. Decided February 15, 1979. 


F. o. b. contract terms — payment for full invoice — Refrigeration — 

breakdown of on truck — Disposition of produce — by truck broker — Dis- 

position without authority — failure to prove — Claim for reimbursement 
— disallowed — Dismissal of complaint 


Where complainant failed to sustain its burden of proof, either that respondent disposed of 
the produce in issue without authority to so do or that respondent guaranteed com- 
plainant the full invoice price, the complaint is dismissed. 


Counterclaim — for brokerage — reparation awarded 


Where respondent fulfilled its duties as broker and has counterclaim for brokerage in the 
amount of $100.00, reparation of $100.00 is awarded respondent against complain- 
ant with interest. 


Prevailing party — award of fees and expenses in connection with oral 
hearing 


Respondent, the prevailing party herein, has also claimed fees and expenses of which the 
total allowable is $537.05 in connection with the oral hearing. Reparation therefor, 
$537.05, is additionally awarded respondent against complainant with interest. 


George Whitten, Presiding Officer. 
Edward Watson, San Francisco, CA, for complainant. 
Michael Cling, Salinas, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $4,270.00 in connection with the shipment of a truck- 
load of bell peppers in interstate commerce. Respondent filed an answer 
to the complaint in which it denied liability to complainant in the 
amount claimed and alleged a counterclaim arising out of the same 
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transaction in the amount of $400.00. Complainant filed a reply to the 
counterclaim denying any liability thereunder. 


Since the amount claimed in the formal complaint exceeded $3,000.00 
and respondent requested an oral hearing, a hearing was held in Fresno, 
California, on October 5, 1978, at which both parties were represented 
by counsel. One witness testified on behalf of complainant and two wit- 
nesses testified on behalf of respondent. By stipulation of the parties at 
the hearing paragraphs 6 and 7 of the formal complaint were admitted 
into evidence as an affidavit. In addition, the deposition of Joseph A. 
Mercurio, Columbus, Ohio, was admitted in evidence as was the deposi- 
tion of Joe Ulrich of Salem, Oregon. Both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pinto Bros., Inc., is a corporation whose address is 
3301 South Galloway Street, Philadelphia, Pennsylvania. At the time of 
the transaction involved herein complainant was licensed under the Act. 


2. Respondent is a partnership consisting of Ken N. Balestrieri and 
Frank J. Balestrieri doing business as Frank J. Balestrieri Co., whose ad- 
dress is P.O. Box 254, Salinas, California. At the time of the transaction 
involved herein respondent was licensed under the Act. 


3. On or about September 5, 1975, complainant purchased, through 
respondent acting as broker, 1,000 cartons of bell peppers, at $4.25 per 
carton F.O.B., plus $20.00 for a Stires recorder. The peppers were pur- 
chased from DiMare Bros., Inc., Newman, California. The loading of the 
peppers onto a truck operated and owned by Joe Ulrich, Salem, Oregon, 
was completed on September 6, 1975, at 5:15 p.m. The bill of lading 
specified temperatures of 40°F. On the same day the load of peppers 
was shipped to complainant. The truck was secured through Grandview 
Truck Brokers, of Portland, Oregon. 


4. On or about September 11, 1975, the driver of the truck reported to 
respondent that the refrigeration on the truck had broken down and that 
the peppers were in an advanced state of decay. This information was re- 
layed by respondent on the same day to complainant. 


5. The peppers were disposed of by Joseph Mercurio of Columbus, 
Ohio, who remitted proceeds, after deduction of expenses, in the amount 
of $770.00 to the truck broker. 


6. Complainant paid DiMare for the peppers in November of 1975, in 
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the full amount called for by the original contract. 


7. The formal complaint was filed on May 14, 1976, which was within 
nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant purchased the peppers herein from DiMare and in recog- 
nition of the implications of the F.O.B. terms of the sale has paid DiMare 
the full invoice price for the peppers. Complainant, however, alleged 
that it should be reimbursed for the cost of the peppers by respondent 
because respondent disposed of the load without authorization by com- 
plainant and in addition guaranteed complainant, subsequent to the 
breakdown of the refrigeration unit on the truck, that it would receive 
the full invoice cost of the peppers. 


The alleged guarantee is not supported by the evidence in the record 
and it is apparent that respondent merely passed on to complainant the 
substance of statements made by the trucker and the truck broker. How- 
ever, there is some support in the record for the proposition that re- 
spondent disposed of the load without authorization from complainant. 
First, Ken Balestrieri in writing to the Fruit and Vegetable Division in 
Los Angeles stated “Having received no instructions, we placed the load 
in the nearest available market in order to salvage some return.” Ken 
Balestrieri’s testimony at the hearing was that neither he nor his com- 
pany had anything to do with placing the load with Mercurio. No ex- 
planation was given for the above-quoted language. Second, Frank 
Balestrieri, in a summary of the events surrounding the disposition of 
the peppers, given in writing to complainant’s attorney prior to the hear- 
ing, stated: 


9-11-75 We then proceeded to disburse load for whom concerned and make best 
salvage possible. 


9-12-75 Turned load over to J. Mercurio Produce Co. for disposition and 
sales. ... 


Frank Balestrieri testified at the hearing that this language did not 
mean that he or anyone in his company had arranged with Mercurio for 
disposition of the load. Rather, respondent’s testimony was that the 
name of Mercurio was given to the truck broker along with the names of 
other firms with whom the merchandise might be placed by such truck 
broker. If the foregoing summary were the full extent of the evidence in 
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the record as to this matter, we would be disposed to find against re- 
spondent on this point. However, the deposition of Joseph A. Mercurio 
was taken prior to the hearing. In such deposition Mercurio clearly 
states that he was not contacted by the respondent in regard to the dis- 
position of the load of peppers but rather that the load was placed with 
Mercurio by the truck broker. Mercurio’s subsequent action in account- 
ing to the truck broker leads us to believe his testimony. Complainant 
had the burden of proof relative to its allegation that respondent dis- 
posed of the load of peppers without authority. We find that complain- 
ant has failed to meet this burden of proof. Accordingly, the complaint 
should be dismissed. 


Respondent in its counterclaim asked to recover the brokerage in the 
amount of $100.00 which was applicable to this transaction. Since re- 
spondent fulfilled its responsibility as a broker by negotiating a valid 
purchase and sale, it is entitled to recover such brokerage in the amount 
claimed. Respondent’s request for additional expenses incurred while en- 
deavoring to collect on behalf of complainant must, however, be denied. 
Respondent incurred these expenses as a volunteer and was admittedly 
performing a service for complainant as a goodwill gesture. We find 
therefore that complainant’s failure to pay respondent the amount of 
$100.00, the brokerage incurred in connection with the subject transac- 
tion, is a violation of section 2 of the Act for which reparation should be 
awarded with interest. 


The Act, section 7 (a), provides in relevant part that “The Secretary 
shall order any commission merchant, dealer, or broker who is the losing 
party to pay the prevailing party, as reparation or additional reparation, 
reasonable fees and expenses incurred in connection with any such hear- 
ing.” In accordance with the applicable provisions of the Rules of Prac- 
tice (7 CFR 47.19 (d) ) respondent filed a timely request for an award of 
fees and expenses in the total amount of $1,476.34. Asa part of its attor- 
ney fees, respondent claimed for 9.6 hours at a rate of $65.00 per hour 
for “Misc. services related to case”. There is no way for us to determine 
whether any of these services were incurred in connection with the oral 
hearing and therefore this portion of respondent’s claim must be disal- 
lowed. See Nathan’s Famous v. N. Merberg & Son, 36 A.D. 243 (1977). 
Respondent also claimed for 4.1 hours at a rate of $65.00 per hour for 
the post trial brief. It has been determined that fees incurred in connec- 
tion with the preparation of briefs are not incurred in connection with 
the oral hearing. See Nathan’s Famous v. N. Merberg & Son, supra. Re- 
spondent also claimed other fees and expenses in the amount of $21.79 
for long distance telephone calls and xerox copies. There is no way of de- 
termining whether such expenses were incurred in connection with the 
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oral hearing and therefore such claims must be disallowed. The total 
allowable fees and expenses claimed by respondent are $537.05. Addi- 
tional reparation should be awarded to respondent in such amount. 


Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $100.00, with interest thereon at the rate of 8 
percent per annum from October 1, 1975, until paid. 


Within 30 days from the date of this order, complainant shall pay to 
respondent, as additional reparation, $537.05, with interest thereon at 
the rate of 8 percent per annum from the date of this order until paid. 


Copies of this order shall be served upon the parties. 





(No. 18,984) 


POTATO SALES, INC. v. PERFECTION PRODUCE. PACA Docket No. 2-3878. 
Decided February 15, 1979. 


Jurisdiction — established — Right to trial by jury — contentions as to 

found to be without merit — Rejection — untimely and in breach of con- 

tract — Resale — net proceeds of — Damages — measure of — Reparation 
awarded 


Where respondent breached the contract as found herein, respondent is liable to complain- 
ant, as damages, the difference between the contract price and the resale proceeds, 
plus bagging charges, for a total of $43,433.35. Reparation, therefore, in the 
amount of $43,433.35 is awarded complainant against respondent with interest. 


Counterclaim — for damages due to claimed presence of blackleg in portion 
of potatoes — failure to substantiate — Dismissal 


Where respondent failed to substantiate the claims made in its counterclaim, the counter- 
claim is dismissed. 


Bonnie Luken, Presiding Officer. 
Garry Pearson, Grand Forks, ND, for complainant. 
George Wolcott, Richland, WA, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $43,433.35, in connection with transactions involving 
seed potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant and counterclaiming against complainant in the amount 
of $65,000.00, in connection with shipments of seed potatoes from com- 
plainant to respondent which allegedly developed blackleg after plant- 
ing. Complainant filed a reply to the counterclaim denying any liability 
thereunder. 


Respondent requested an oral hearing and an oral hearing was held at 
Seattle, Washington, on April 25, and April 26, 1978. Four witnesses 
were called to testify at the hearing by complainant and two witnesses 
were called to testify by respondent. Both parties were represented by 
counsel. Respondent filed a pretrial brief prior to the hearing. Both par- 
ties filed claims for fees and expenses incurred in connection with the 
oral hearing. 


FINDINGS OF FACT 


1. Complainant, Potato Sales, Inc., is a corporation whose address is 
P.O. Box 660, Park River, North Dakota. At the time of the transactions 
involved herein complainant was licensed under the Act. 


2. Respondent, Perfection Produce, is a partnership composed of Jack 
R. Alderson and Robert Alderson whose address is P.O. Box 532, Pasco, 
Washington. At the time of the transactions involved herein respondent 
was licensed under the Act. 
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3. On or about April 22, 1974, complainant sold to respondent 25 bulk 
cars of North Dakota State certified, regular blue tag Norgold variety 
seed potatoes at a price of $6.50 per cwt., F.O.B. The contract specified 
that shipment was to be “FEB. — MARCH 10, 1975, BUYER’S OPTION, 
CARS AVAILABLE, WEATHER PERMITTING.” The sale was con- 
firmed in writing by a confirmation of sale, number 3024. 


4, On or about April 30, 1974, complainant sold to respondent 6 bulk 
cars of North Dakota State certified regular blue tag Norgold variety 
seed potatoes at $6.50 per cwt., F.O.B. The contract specified that ship- 
ment was to be “FEB. — MARCH 10, 1975, BUYER’S OPTION, CARS 
AVAILABLE, WEATHER PERMITTING”. The contract was confirmed 
by a confirmation of sale, number 3029. 


5. On or about April 30, 1974, complainant sold to respondent 4 bulk 
cars of North Dakota State certified regular blue tag Norgold variety 
seed potatoes at $6.50 per cwt., F.O.B. The contract provided that ship- 
ment was to be “FEB. — MARCH 10, 1975, BUYER’S OPTION, CARS 
AVAILABLE, WEATHER PERMITTING.” The sale was confirmed by a 
confirmation of sale, number 3030. 


6. On or about May 9, 1974, complainant sold to respondent 15 bulk 
cars of North Dakota State certified blue tag Dry Land type Russett Bur- 
bank variety seed potatoes at $6.50 per cwt., F.O.B. The contract pro- 


vided that the cars were to contain approximately 500-550 cwt. per car 
and that shipment was to be “JAN. — FEB. — MARCH 1975, BUYER’S 
OPTION, CARS AVAILABLE, WEATHER PERMITTING”. The sale 
was confirmed by a confirmation of sale, number 3039. 


7. In each of the contracts enumerated above in findings of fact 3 
through 6, the written confirmation of sale was signed on behalf of com- 
plainant by Larry D. Sieg, who by a resolution of complainant corpora- 
tion at a meeting of such corporation on September 15, 1972, had been 
given full authority to buy and sell potatoes on behalf of the corporation. 
After signing the confirmation, in each case, such confirmation was for- 
warded to respondent which in each instance signed such confirmation 
through its duly authorized manager Jack Guier and returned such con- 
firmation to complainant. Each confirmation provided at the bottom 
thereof as follows: “NOTE — this agreement is to be signed by the buyer 
at the time of placing his order. It shall not be valid or binding or in ef- 
fect until signed for the seller by one of its duly authorized officers at 
Park River, North Dakota. 


8. On February 24, 1975, respondent, under the letterhead of its at- 
torney, sent to complainant a notice of revocation which provided in 
relevant part as follows: 
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YOU AND EACH OF YOU TAKE NOTICE that 


Jack and Robert Alderson, d/b/a Perfection Produce Company, Big Pasco In- 
dustrial Park, Pasco, Washington, by this notice hereby REVOKE ANY AND 
ALL OFFERS of purchase which they may have made, or did make, to Potato 
Sales, Inc., a North Dakota corporation, for the purchase of certain goods 
and/or potato seed, which REVOKED OFFERS may have been made, or were 
made, on or about April 22, 1974, April 30, 1974, May 9, 1974, and August 8, 
1974, and/or on any other dates. 


YOU AND EACH OF YOU ALSO TAKE NOTICE that 


Jack and Robert Alderson, d/b/a Perfection Produce Company, Big Pasco In- 
dustrial Park, Pasco, Washington, by this notice hereby REVOKE ANY AND 
ALL ACCEPTANCES, which they may have made or did make, of any offers 
submitted to them by Potato Sales, Inc., a North Dakota corporation, which 
REVOKED ACCEPTANCES may have been made, or were made, on or about 
April 22, 1974, April 30, 1974, May 9, 1974 and August 8, 1974, and/or on any 
other dates. 


Dates this 24 day of February, 1975. 


/S/ 
Jack Alderson 


9. On or about March 4, 1975, respondent prepared and signed a 
written contract for the purchase of 29 bulk cars of North Dakota State 


certified seed potatoes, regular blue tag, Norgold variety, at price of 
$6.50 per cwt., F.O.B., and forwarded such contract to complainant. 
Complainant excuted such contract and placed at the bottom thereof a 
notation as follows: “this contract does not void previous contracts that 
are still in dispute, 6 Norgolds and 15 Russett Burbanks or a total of 21 
cars.” The signed contract was then returned to respondent. 


10. During the period of time between the signing of the confirma- 
tions set forth in findings of fact numbers 3 through 6 and the notice of 
revocation of the contracts evidenced by such confirmations, respondent 
made no protest to complainant concerning the signature of Larry D. 
Seig on such confirmations. Following the receipt of the signed contract 
mentioned in finding of fact 9 above, respondent made no prompt objec- 
tion to the notation which complainant placed at the bottom of such con- 
tract. 


11. Complainant resold on the following dates 14 lots of Russett Bur- 
bank variety seed potatoes and sold or otherwise disposed of 6 lots of 
Norgold variety seed potatoes as follows: 


Russett Burbanks: 
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Complaint’s CWT 
Received Lot Number Price Per load Total 
Okray Produce 3158 $2.50 500 $1250 
3160 7 
3166 . 
Wysocki Sales T3162 1050 
« f T3164 1075 
Schmieding 3168 : 1019.20 
3170 1125.20 
3180 1057.20 
3172 1101.80 
3174 1024 
3176 990 
3178 1087.20 
Sam Fedji 3242 f 2000 
” ” 3243 136 


$15,415.60 


Norgolds: 


Date Complainant's CWT 
Shipped Receiver Lot Number Price Per load 
3-31 Streich Farms $2.25 500 


3,000 $5,625 


12. An informal complaint was filed on May 12, 1975, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant counts the 29 cars of Norgold variety seed potatoes con- 
tracted for on March 4, 1975, against the total of 35 cars of Norgold va- 
riety seed potatoes contracted for in April, 1974, leaving a total of 6 car- 
loads of Norgold variety seed potatoes which were never taken by re- 
spondent under the April, 1974, contracts. In addition complainant 
states that respondent did accept delivery of 2 carloads of Russett Bur- 
bank variety seed potatoes thereby reducing the number of carloads of 
that variety not accepted to a total of 13. 
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Respondent’s principal substantive defense to complainant’s claim re- 
lates to the wording at the bottom of the confirmations of sale which 
were signed by representatives of both complainant and respondent. Re- 
spondent takes the position that the wording at the bottom of the con- 
firmations which states that such confirmations “shall not be valid or 
binding or in effect until signed for the seller by one of its duly author- 
ized officers at Park River, North Dakota”, refers to an officer of the cor- 
poration such as president, vice president, or secretary-treasurer, and 
that since Larry D. Sieg was none of these, the orders for potatoes placed 
by respondent were never accepted by complainant. We can not agree 
with respondent’s position in this matter. The confirmations were al- 
ready signed by Larry D. Sieg with his title “Sales” appearing beneath 
his signature when they were received by respondent. Respondent’s 
manager Jack Guier placed his signature upon the confirmations and 
then returned them to complainant. This occurred in April and May of 
1974. Respondent’s notice of revocation was not sent to complainant 
until February of 1975. Respondent had the opportunity to object to the 
signature of Larry D. Sieg or at least to question such signature when it 
received the confirmations, however it did not do so, but rather waited 
until the price of seed potatoes had dropped substantially from the price 
levels of April and May of 1974. Larry D. Sieg had been authorized by 
the corporation to enter into contracts on behalf of the corporation for 
the purchase and sale of potatoes. It is apparent that the corporation 
considered Larry D. Sieg to be a duly authorized officer for the purpose 
of entering into such contracts. We find that since respondent failed to 
raise any question concerning the status of Larry D. Seig for period of al- 
most a year following its signing of the confirmations, it is estopped 
from now raising such status as a defense. Respondent’s revocation of 
February 24, 1975 was wrongful as against complainant and a breach of 
the contracts entered into between respondent and complainant for 
which complainant should be awarded damages. 


At the beginning of the hearing the complainant’s attorney moved 
that the exhibits attached to the complaint be admitted into evidence. 
The presiding officer erroneously admitted such exhibits into evidence 
over the objection of opposing counsel, without proper foundation testi- 
mony. However, the pertinent documents which are relevant to this pro- 
ceeding were later referred to with proper foundational testimony by 
complainant’s witnesses. In particular, for the purpose of assessing com- 
plainant’s damages, complainant’s witness Mr. Seig testified that com- 
plainant’s exhibit 1 which is a summary accounting of the resale of all of 
the potatoes which were not accepted by respondent was prepared under 
his supervision on the basis of data assembled and compiled by him, that 
he had observed all of the documents that were issued in connection with 
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the resale and had actually made the particular resales of the potatoes. 
We find that the presiding officer’s error was thus cured and that ade- 
quate foundation testimony for the documents concerned was offered 
and that respondent’s cross examination privileges were adequately pre- 
served. The evidence substantiates the fact that the resales were made as 
set forth in finding of fact 11 and that the 500 cwt. of Norgold variety 
potatoes which were dumped were dumped because no market was avail- 
able for such potatoes. The total amount realized from the resale of the 
potatoes was $21,040.60. The total value of the potatoes under the con- 
tract was $62,310.95. Under the applicable provisions of the Uniform 
Commercial Code (see UCC section 2-703 and 2-706) complainant was 
entitled to resell the undelivered balance of the potatoes and to recover 
the difference between the resale price and the contract price together 
with any incidental damages. Complainant claimed incidental damages 
for the cost of bagging at the rate of 75 cents per bag for some of the po- 
tatoes which were resold. These charges specifically were $375.00 for lot 
number 3158, $375.00 for lot number 3160, $375.00 for lot number 
3166, $315.00 for lot number 3162, $322.50 for lot number 3164, 
$375.00 for lot number 3242, and $25.50 for lot number 3243, or a total 
charge for bagging of $2,163.00. The difference between the resale price 
and the contract price was $41,270.35. This amount added to the bag- 
ging charge results in a total amount of $43,433.35 which we find to be 
due and owing by respondent to complainant. Respondent's failure to 
pay complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


Respondent has counterclaimed against complainant on the grounds 
that certain lots of potatoes sold by complainant to respondent con- 
tained the disease blackleg which resulted in the production of short 
crops of potatoes. Respondent offered no inspection certificates, either 
federal or private, to substantiate this claim. Neither did respondent 
have any laboratory analysis made of any samples of the potato plants or 
spuds to substantiate its claim that blackleg was present in the potatoes. 
No statistical analysis of the relevant fields was done on the basis of any 
accurate sampling to determing the percentage of potatoes which were 
allegedly affected by the disease blackleg. In addition no proof of 
damages was made in a way which would allow such damages to be de- 
termined with any specificity. We find that for all the foregoing reasons 
respondent’s counterclaim must be denied. 


In an opening statement at the beginning of the hearing, counsel for 
respondent made several objections of a jurisdictional and constitutional 
nature. Counsel alleged that the Department did not have jurisdiction 
over the subject matter of the transactions involved in this proceeding 
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because seed potatoes are not a perishable agricultural commodity. This 
question was considered early in the history of the perishable agricul- 
tural commodities Act. In M. W. Frissell & Company, v. E.P. Goodman, 1 
A.D. 86 (1942) the following statement was made; 


The respondent contends that the potatoes were purchased for seed and, there- 
fore, were not subject to the Act. A “Perishable Agricultural Commodity” is de- 
fined by the statute as including “fresh vegetables of every kind and character.” 
It is provided by regulation ..., that “fresh vegetables” include “all products 
generally considered by the trade as perishable . . .” Seed potatoes are perish- 
able. And the same potatoes are useable, both as food and as seed. While the re- 
spondent intended to sell the potatoes as seed, which purpose was indicated in 
the respondent’s opening wire to the complainant, it is believed that the sale 
came within, and was governed by the provisions of the Act.” 


We find that the Secretary had jurisdiction over the subject matter of 
the transactions involved herein. Respondent’s objections to the jurisdic- 
tion of the Secretary based on the character of the business in which re- 
spondent was engaged are answered by the fact that respondent was in 
fact licensed under the Act at the time the transactions involved herein 
were entered into. However, we also note that the testimony at the hear- 
ing brought out the fact that respondent does resell potatoes to other 
parties. In addition we note that the $100,000.00 purchase amount men- 


tioned by respondent’s counsel is applicable only to persons buying a 
perishable agricultural commodity solely for sale at retail. (See 7 U.S.C. 
499a (6) ). 


We find respondent’s constitutional argument relative to its right to 
trial by jury to be without merit. Congress structured the Perishable 
Agricultural Commodities Act so as to preserve the right to trial by jury 
when it provided for de novo trial in the district court of the United 
States on the basis of the same pleadings filed before the Secretary. 7 
U.S.C. 499¢ (c). 


The Act provides (7 U.S.C. 499g (a) ) that “the Secretary shall order 
any commission merchant, dealer, or broker who is the losing party to 
pay the prevailing party, as reparation or additional reparation, reason- 
able fees and expenses incurred in connection with any such hearing.” 
Complainant is the prevailing party and filed a claim for fees and ex- 
penses. Complainant’s claim for fees and expenses included a claim for 
appearance at the hearing at the rate of $60.00 per hour for a total time 
spent of 54 hours. The hearing commenced on the first day at 9:30 a.m., 
broke for lunch at 12:00 noon, reconvened at 1:00 p.m., and was ad- 
journed at 5:00 p.m. On the second day the hearing convened at 9:30 
a.m. and was completed at 11:40 a.m. Complainant’s maximum time for 
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appearance at the hearing was thus nine hours. At $60.00 per hour com- 
plainant’s fee for appearance at the hearing would be $540.00, which 
amount we find to be the reasonable amount incurred by complainant 
for appearance of counsel at the hearing. In addition complainant 
claimed 161 hours at a rate of $60.00 per hour under the category of 
preparation for hearing. We find this amount to be excessive and will 
allow a total time for preparation for the hearing of 80 hours for a total 
of $4800.00. In addition complainant claimed a total of $450.00 for time 
spent in connection with the depositions of 4 deponents. We find this 
amount to be reasonable. Complainant also claimed a total of $348.00 
for expenses of counsel, $1,234.00 for witness fees and mileage for such 
witnesses, and a total of $246.15 for stenographic expenses in connec- 
tion with the depositions and for the transcript of the hearing. We find 
these amounts to be reasonable. Complainant also claimed $82.65 for 
xerox charges postage and telephone toll charges which we also find to 
be reasonable. We find that complainant’s total allowable fees and ex- 
penses are $7,250.80, for which amount reparation should be awarded. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $43,433.35, with interest thereon at the 
rate of 8 percent per annum from April 1, 1975, until paid. 


Within 30 days from the date of this order respondent shall pay to 
complainant, as additional reparation, $7,250.80, with interest thereon 
at the rate of 8 percent per annum, from the date of this order until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,985) 


D’ARRIGO BROS. CO. OF CALIFORNIA v. CHATHAM SUPERMARKETS, INC. 
and/or DUZIK DISTRIBUTING Co. PACA Docket No. 2-4946. Decided 
February 16, 1979. 


Broker — breach of duties by — Confirmation of sale — incorrect — Con- 

tract — failure to negotiate — Damages — claim for — Resale — failure to 

remit net proceeds of — Contract price — failure to pay — Reparation 
awarded for amount claimed 


Where respondent Duzik Distributing Co. breached its duties as broker in failing to nego- 
tiate a valid and binding contract between complainant and respondent Chatham, 
respondent Duzik is liable to complainant for damages resulting from its breach, the 
contract price of the lettuce in issue, $3,050.00. However, complainant has claimed 
$2,999.00. Reparation therefore in the amount of $2,999.00 is awarded complain- 
ant against respondent Duzik Distributing Co. with interest. 


Contract — absence of — Rejection — burden of proof sustained — Dis- 
missal 


Where respondent Chatham Supermarkets sustained if burden of proof that it rejected the 
lettuce in issue and where no contract existed between Chatham and complainant, 
the complaint against respondent Chatham is dismissed. 


Counterclaim — Resale proceeds paid to truck broker — Additional trans- 
portation costs — claim for reimbursement — Dismissal 


Respondent Duzik Distributing Co., having breached its duties as broker in the trans- 
actions in issue, is liable for damages sustained by the parties herein. The counter- 
claim of this respondent is therefore dismissed. 


Andrew Y. Stanton, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 





D’ARRIGO BROS. OF CA v. CHATHAM SUPERMARKETS 283 
Cite as 38 A.D. 282 
against respondent Chatham Supermarkets, Inc. or, if it is found to be 
without liability, against respondent Duzik Distributing Co., for 
$2,999.00 in connection with the sale of a truckload of lettuce in inter- 
state commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Copies of the formal complaint were 
served upon respondents, who filed answers thereto denying liability to 
complainant. In addition, respondent Duzik Distributing Co. filed a 
counterclaim for $339.75 in connection with the truckload of lettuce at 
issue. Complainant filed a reply thereto, denying liability. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CCR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement and respondent Duzik Distributing Co. filed an 
answering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, D’Arrigo Bros. Co. of California, is a corporation 


whose address is P.O. Box 850, Salinas, California. At the time of the 
transaction involved herein, complainant was licensed under the Act. 


2. Respondent, Chatham Supermarkets, Inc. (hereinafter “Chatham’”), 
is a corporation whose address is 2300 E. 10 Mile Road, Warren, Michi- 
gan. At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. Respondent, Duzik Distributing Co. (hereinafter “Duzik”), is a 
partnership composed of George S. Duzik and Betty Duzik, whose ad- 
dress is 2490 W. Yowell, Unit 63, Yuma, Arizona. At the time of the 
transaction involved herein, respondent Duzik was licensed under the 


Act. 


4. On or about April 24, 1977, respondent Duzik, acting as a broker, 
purportedly arranged a contract with complainant for the sale to re- 
spondent Chatham in interstate commerce of a truckload of lettuce at 
$3.25 per carton, plus 40 cents per carton cooling, 10 cents per carton 
brokerage, and $20.00 for a recorder, for a total price of $3,050.00 
F.0.B. The purported contract contained a provision that grade stand- 
ards were not applicable, and that good delivery standards would not 
cover cases of bruising and discoloration following bruising. The exist- 
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ence of this provision was neither known nor desired by respondent 
Chatham at this time. 


5. Although a confirmation of sale was prepared by respondent Duzik 
and sent to the parties, it did not show that grade standards and good 
delivery standards covering bruising and discoloration following bruis- 
ing were excluded from the purported contract. The confirmation of sale 
was not received by complainant until May 5, 1977. 


6. The lettuce was shipped in interstate commerce to respondent 
Chatham in Warren, Michigan, where it arrived late on April 28, 1977, 
and underwent a federal inspection the next day. The inspection re- 
vealed the following, in pertinent part: 


Quality: Clean, fairly well trimmed, most heads being closely trimmed and out- 
er head leaves green color. Average 95% hard or firm, 5% fairly firm. Grade de- 
fects from 1 to 4 heads per carton average 11%, broken midribs and cuts. 


Condition: Heads or portions of heads not affected by condition defects are 
fresh and crisp. Head leaves: Damage by discolored outer head leaves average 
3%. Damage by rib discoloration in most carton from 1 to 7 heads, some none, 
average 9%. Damage by discoloration following bruising from 1 to 7 heads per 
carton average 13% scattered throughout pack and load. Decay average 3%. 
Wrapper leaves: No decay. 


Grade: Fails to grade U.S. No. 1, 95% hard or firm, account of grade defects. 


7. On April 29, 1977, upon receiving the results of the inspection, a 
representative of respondent Chatham called respondent Duzik and 
stated that it was rejecting the lettuce due to the failure of the lettuce to 
meet good delivery standards. Respondent Duzik then called Mr. John 
Moyer of complainant, and related the results of the inspection and re- 
spondent Chatham’s desire to reject the load. Complainant told respond- 
ent Duzik that it refused to accept the rejection. 


8. Respondent Duzik eventually turned the lettuce over to United Pro- 
duce Distributors, Inc. which realized a net sum of $1,760.75 from its 
sale. However, these funds were retained by the truck broker as payment 
of $2,100.00 in freight charges it claimed had accrued on the lettuce. Re- 
spondent Duzik eventually paid the truck broker an additional $339.75. 


9. A formal complaint was filed on November 1, 1977, which was 
within nine months from the time the cause of action herein accrued. 
The amount was reduced to $2,999.00 in an amendment to the com- 
plaint filed on January 3, 1978. 
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10. A counterclaim was filed by respondent Duzik on January 27, 
1978, for $339.75 in connection with the transaction involved in the 
complaint. 


CONCLUSIONS 


Complainant claims that the shipment of lettuce it sent conformed to 
the contract and was accepted by respondent Chatham upon arrival, but 
that respondent Chatham has unjustifiably refused to pay the contract 
price. If respondent Chatham is found not to be liable, complainant con- 
tends that respondent Duzik should be ordered to pay the contract price 
for violating its broker’s duties by failing to negotiate a valid and bind- 
ing contract. 


Respondent Chatham contends that it understood the contract to 
cover lettuce conforming to all good delivery standards. It asserts that it 
was justified in instructing respondent Duzik to inform complainant of 
its rejection of the lettuce when it arrived out of compliance with such 
standards. 


Respondent Duzik claims that it was never informed by complainant 
prior to shipment of any alteration of the usual grade and good delivery 
standards. It contends that, upon reaching agreement with complainant 
as to the terms of the contract, it immediately issued a confirmation of 
sale reflecting these contract terms. Respondent Duzik also asserts that 
after the occurrence of the federal inspection, it was instructed by re- 
spondent Chatham to reject the shipment, and did so over complainant’s 
objection. Respondent Duzik states that it then resold the lettuce to miti- 
gate damages. 


In order for complainant to be awarded reparation against respondent 
Chatham on the basis of its contract therewith, it is essential that com- 
plainant prove, by preponderance of the evidence, the contract terms. 
New York Produce Trade Association, Inc. v. Sidney Sandler, Inc., 32 
A.D. 702 (1973). 


In support of its claim that the terms of the contract provided for cer- 
tain amendments to the usual grade and good delivery standards, com- 
plainant claims that in June 1976, it notified all brokers, including re- 
spondent Duzik, that all lettuce sales would henceforth have to include 
these amended standards. As further support, complainant asserts that 
these terms were included in two other lettuce sales to respondent 
Chatham in April 1977, although subsequent to the one involved herein, 
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as indicated in the invoices issued in connection with these sales. (Cx. 10, 
11)' Respondent Duzik admits that it was notified by complainant of 
this change in June 1976, but claims that complainant and other grow- 
ers from the Salinas region intended for the amended standards to be in 
effect only for that particular growing season, and they were, therefore, 
not applicable to the instant transaction. Respondent Duzik claims fur- 
ther that in the fall of 1977, all lettuce sales from Arizona and the Im- 
perial Valley included the usual grade and good delivery standards. Re- 
spondent Chatham asserts that at approximately the time of the dis- 
puted transaction, April 1977, it purchased lettuce from other Salinas 
shippers, and the usual grade and good delivery standards were then in 
effect. Both respondents point to the confirmation of sale issued by re- 
spondent Duzik, which does not mention the amended standards, as 
further evidence of their version of the contract terms. 


Examination of a form letter (Cx. 8) which complainant claims, and re- 
spondent Duzik does not deny, is identical to the one sent respondent 
Duzik in June 1976, reveals clearly complainant’s insistence that the 
amended grade and good delivery standards would have to be a part of 
every future lettuce sale, and nowhere states that this provision is to be 
limited to the current growing season. That complainant considered 
these terms as still in force as of April 1977 is also indicated by their in- 
clusion in its invoice covering the transaction at issue (Cx. 1) and in its 
invoices reflecting two later transactions entered into with respondent 
Chatham during April 1977. (Cx. 10, 11). 


Respondent Duzik’s references to other shipments from Arizona and 
the Imperial Valley, which are different growing areas than the origin of 
complainant’s lettuce, are irrelevant to the issue of what the contract 
terms were with complainant in the present case. Respondent Chat- 
ham’s references to transactions involving shippers other than complain- 
ant are also irrelevant in the determination of the contract terms at 
issue in this proceeding. However, respondents’ version of the contract 
terms is given support by respondent Duzik’s confirmation of sale, which 
lacks the amended grade and good delivery standards asserted by com- 
plainant. (Rx. 1). ? Respondents argue that complainant’s acquiescence 
to the confirmation confirms its validity. However, complainant alleges 
that the confirmation was not received until May 5, 1977. This is long 
after the time the conflict concerning the terms of the contract first be- 
came aired, immediately subsequent to the April 29, 1977, inspection. 
Respondent Duzik contends that the confirmation was mailed to com- 


* “Cx.” refers to complainant’s exhibits. 


* “Rx.” refers to respondent’s exhibits. 
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plainant on April 24, 1977. However, the copy of the confirmation sent 
to complainant (Cx. 4) bears the stamp “Received May 5, 1977 D’Arrigo 
Bros. Co.”. We conclude from this evidence that the confirmation was 
not promptly mailed to complainant. Therefore, the validity of the 
information contained therein cannot be assumed to have been con- 
firmed by complainant’s failure to object to it immediately following the 
formation of the alleged contract. 


On the basis of the evidence in the record, we must conclude that the 
purported contract negotiated by respondent Duzik was justifiably 
assumed by complainant to contain different grade and good delivery 
standards than those assumed by respondent Chatham. It is, therefore, 
apparent that mutual assent to the material terms of such contract, 
essential to contract formation, was lacking. Mendelson-Zeller Co., Inc. 
v. M.K. Hall Produce and/or Lou Loden Produce Distributor, 28 A.D. 
759 (1969). Thus, a contract never came into being between complainant 
and respondent Chatham. 


Although there was no contract between complainant and respondent 
Chatham, respondent Chatham would, nonetheless, be liable for the 
reasonable value of the truckload of lettuce if it accepted the lettuce as 
claimed by complainant. Sunrise Fruit Co., Inc. v. Great Bridge Foods, 
33 A.D. 1342 (1974). 


Respondent Chatham asserts that it rejected the lettuce by instructing 
respondent Duzik to inform complainant of its desire to reject. Respond- 
ent Duzik claims that it followed these instructions. Complainant con- 
tends that after hearing from respondent Duzik of respondent Chat- 
ham’s dissatisfaction with the lettuce but expressing its belief that there 
was no violation of the contract, it was assured by respondent Duzik that 
there would be no rejection and that full payment would be made. Re- 
spondent Chatham, the party claiming rejection, bears the burden to 
show that notice of rejection was given in clear, unmistakeable terms. 
LaRosa Distributors, Inc. v. Friedland & Ranzman, 18 A.D. 466 (1959). 


In complainant’s opening statement, complainant states “[a]t no time, 
either written or orally, did we receive notice that Chatham was reject- 
ing the lettuce to us.” However, in the same paragraph, complainant also 
states “[a]fter arrival of the lettuce in Warren, Michigan, we received a 
phone call from Mr. Duzik, approximately April 29, reiterating the re- 
sults of a USDA inspection taken April 29. At that time Mr. Duzik ad- 
vised that Chatham did not want to accept the load .. . .” Thus, it is ap- 
parent that complainant did receive clear unmistakeable notice that re- 
spondent Chatham was dissatisfied with the lettuce and wanted to reject 
it. Respondent Chatham has, therefore, sustained its burden of proving 
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that it rejected the lettuce. Having rejected the lettuce which it had no 
contractual obligation to accept, respondent is free from liability there- 
for, and the complaint against it should be dismissed. 


Section 46.28 (a) of the Department’s regulations sets forth the gen- 
eral duties of brokers, including the following: 


The function of a broker is to negotiate, for or on behalf of others, valid and 
binding contracts. A broker who fails to perform any specification or duty, ex- 
press or implied, in connection with any transaction is in violation of the act 
and is subject to the penalties specified in the act and may be held liable for 
damages which accrue as a result thereof. It shall be the duty of the broker to 
fully inform the parties concerning all of the terms and conditions of the pro- 
posed contract. After all parties agree on the terms and the contract is effected, 
the broker shall prepare in writing and deliver promptly to all parties a prop- 
erly executed confirmation or memorandum of sale setting forth truly and cor- 
rectly all of the essential details of the agreement between the parties. . . . 


We have concluded that respondent Duzik failed to negotiate a valid 
contract between complainant and respondent Chatham by conveying 
erroneous information to the parties concerning the terms and condi- 
tions acceptable to each. We have also concluded that respondent Duzik 
failed to promptly issue a confirmation of sale correctly setting forth the 
essential details of the agreement. It is, therefore, apparent that re- 


spondent Duzik’s actions were in violation of the above-quoted section, 
and respondent Duzik should be held liable for the resulting damages, as 
provided in such section. See also Florida Tomato Packers, Inc. v. New 
England Tomato Company, Inc. and/or Frank A. Morello, 32 A.D. 488 
(1973). 


Although complainant has not received any part of the supposed con- 
tract price of $3,050.00, it will not be awarded this entire amount, as it 
has filed a claim for only $2,999.00. The failure of respondent Duzik to 
remit to complainant this sum violates section 2 of the Act for which 
reparation should be awarded with interest. 


With respect to respondent Duzik’s counterclaim against complainant, 
it contends that although proceeds of the resale to United Produce 
Distributors, Inc. were withheld by the truck broker to cover the costs of 
transportation, it has had to pay the truck broker an additional $339.75 
for the transportation costs not covered by these proceeds, and demands 
reimbursement. We have concluded herein that respondent Duzik must 
bear the loss for the damages sustained by the parties due to its failure 
to perform its broker’s duties. Its counterclaim must, therefore, be dis 
missed. 
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ORDER 


Within 30 days from the date of this order, respondent Duzik Dis- 
tributing Co. shall pay to complainant, as reparation, the sum of 


$2,999.00, with interest thereon at the rate of 8 percent per annum from 
June 1, 1977, until paid. 


The complaint against respondent Chatham Super Markets, Inc. is 
hereby dismissed. 


The counterclaim of respondent Duzik Distributing Co. against com- 
plainant is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,986) 


FLORENCE DISTRIBUTING Co., INC. v. OXNARD CELERY DISTRIBUTORS, 
INC. PACA Docket No. 2-4750. Decided February 16, 1979. 


F.o.b. contract — suitable shipping condition — Condition on arrival — ab- 

normal deterioration — Consignment agreement after rejection — estab- 

lished — Contract — breach of — Rejection — timely notice of — Suitable 
shipping condition — breach of warranty of — Reparation awarded 


Where respondent breached the contract as found herein, and complainant paid respond- 
ent $3,327.00 for the celery in issue and received net proceeds of $306.74 from the 
sale thereof on respondent’s account, respondent is liable to complainant for the 
amount paid by complainant, less the $306.74. The total amount due complainant is 
$3,020.26, for which reparation is awarded complainant against respondent with 
interest. 


Additional reparation of $1,165.70 is also awarded complainant against respondent 
with interest for fees and expenses in connection with the oral hearing. 


Edward M. Silverstein, Presiding Officer. 
Charles Chorna, Century City, CA, for complainant. 
Thomas C. Beardmore, Oxnard, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,020.26 in connection with a car- 
load of celery shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent who filed an answer thereto denying liability to 
complainant. 


An oral hearing was held in Los Angeles, California, on February 2, 
1978, at which both parties were represented by counsel. Three wit- 
nesses testified at the hearing, two for complainant and one for respond- 
ent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Florence Distributing Co., Inc., is a corporation 
whose post office address is 1630 South Soto Street, Los Angeles, Cali- 
fornia. 


2. Respondent, Oxnard Celery Distributors, Inc., is a corporation 
whose post office address is 915 South San Pedro, Los Angeles, Cali- 
fornia. At all pertinent times, respondent was licensed under the Act. 


3. On October 5, 1976, in the course of interstate commerce, com- 
plainant by oral contract purchased from respondent one carload of 
celery, grade U.S. No. 1, consisting of 700 wire bound crates, 1 1/2 dozen 
size, and 380 wire bound crates, 2 dozen size, for a total of 1,080 crates 
at an agreed price of $2.90 per crate f.o.b., Oxnard, California. On Octo- 
ber 8, 1976, respondent shipped the celery from Lampoc, California, to 
complainant’s customer, Forlizzi Bros., Inc., Chelsea, Massachusetts, in 
car no. UPFE 460124. Prior to its cross-country movement, the car was 
moved to Oxnard, California, for the application of top ice which delay 
took one day. The Ryan recorder indicates that the temperature in car 
no. UPFE 460124 did not reach 34 degrees, the proper shipping temper- 
ature, for 24 hours after the car was loaded. 
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4. The carload of celery arrived at Chelsea, Massachusetts, on October 
16, 1976, a Saturday, and was inspected at the first available time, Mon- 
day at 5:30 a.m. by the Northeast Perishable Inspection Service. The 
neutral inspection service issued certificate No. 76-14727 and noted the 
condition of the celery as follows: “6 to 31 average 11% soft rot decay af- 
fecting all portions of stalks. 6 to 25 average 12% of stalks show some 
yellow leaves.” At 8:20 the same morning the federal inspection service 
inspected the carload and issued inspection certificate No. D 41031 
noting the condition of the celery as follows: 


Quality: Generally well developed, well formed, clean and compact, stalks 
light to dark green color and well trimmed. Grade defects average 
5% insect damage. 


Condition: Mostly fresh and crisp, tops green color. Decay ranges 1 to four 
stalks (4 to 22%) per crate average 11% Watery Soft Rot and Bac- 
terial Soft Rot mostly in early stages, many advanced. 


Meets quality requirements but fails to grade U.S. No. 1, only on 
account of condition. 


5. Complainant rejected the celery and made a timely notification of 
this rejection to respondent whereupon complainant and respondent 
agreed that the celery was to be turned over to Forlizzi Bros., Inc., com- 


plainant’s customer, for sale by Forlizzi Bros., Inc. for respondent’s ac- 
count. Forlizzi Bros., Inc., sold the celery and rendered an account of sale 
and paid complainant the net proceeds of $306.74. 


6. Complainant paid respondent the full contract price for the carload 
of celery of $3,327.00 ($3,132.00 for celery, $20.00 for a Ryan Recorder 
and $175.00 top ice). 


7. An informal complaint was filed on December 6, 1976, which was 
within nine months of the date the cause of action accrued. 


CONCLUSIONS 


During the early part of October 1976, complainant purchased three 
carloads of celery from respondent all of which were to be shipped by re- 
spondent to complainant’s customer, Forlizzi Bros., Inc., Chelsea, Massa- 
chusetts. This proceeding involves the second of the three carloads of 
celery; however, at the hearing, respondent presented evidence regard- 
ing the third carload of celery. Respondent had not filed any complaint 
with regard to the third carload of celery albeit respondent did file what 
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it purported to be a “counterclaim”. A counterclaim is a cause of action 
stated in favor of a defendant and against a plaintiff which arises out of 
the transaction which is the subject of plaintiff's complaint and on 
which plaintiff's claim is based. Kaufman v. Kebert, 16 F.R.D. 225 
(W.D. Penn. 1954); see also Black’s Law Dictionary 420 (Revised Fourth 
Edition). A counterclaim differs from an answer in that a counterclaim 
must state a cause of action and must seek affirmative relief while an 
answer merely defeats the plaintiff's cause of action by denial or confes- 
sion and avoidance. Wilson v. Tromly, 89 N.E. 2d 22 (Ill. 1949). In what 
respondent purports to be a “counterclaim”, respondent merely alleges 
“that there was properly due, owing and payable to respondent from 
complainant, the sum of $3,327.00 for produce shipped in accordance 
with oral agreement entered into with complainant.” Respondent was 
thus merely responding to the allegations in the complaint and was not 
seeking to set out a separate cause of action. The purported “counter- 
claim” in the answer was thus not in any sense a counterclaim and will 
not be considered as such. 


At the hearing, respondent’s attorney sought to expand the state- 
ments in the so-called “counterclaim” to include allegations with regard 
to the third carload of celery shipped on or about October 15, 1976. The 
contract for this third carload of celery was entered into on October 13, 
1976; the answer not having been filed until August 8, 1977, even had 


the so-called “counterclaim” been properly stated, no complaint with re- 
gard to this third carload of celery having been filed with the Secretary 
of Agriculture within nine months after the cause of action accrued, the 
Secretary would have had no authority to entertain and decide the 
merits of the counterclaim. 7 U.S.C. 499f (a). Sanders v. Gardner, 31 
A.D. 128 (1972). 


Having disposed of the purported “counterclaim”, the two issues re- 
maining for decision are first whether the carload of celery in question 
satisfied the contractual agreement that it meet U.S. No. 1 grade and 
secondly whether the parties agreed that complainant’s customer, For- 
lizzi Bros., Inc., would handle the carload in question for respondent’s ac- 
count. The two inspections of car no. UPFE 460124 on October 18, 1976, 
establishes quite clearly that the celery was not in suitable shipping 
condition. The United States Standards for Celery (currently codified at 
7 CFR 2851.560 et seq.) provide that only the following tolerances shall 
be permitted for U.S. No. 1 grade celery: “10 percent, by count, in any 
lot for stalks which fail to meet the requirements of the grade, including 
therein not more than 2 percent for soft rot.” The condition of the celery 
at the inspection, which showed total defects of 16%, reflects that the 
celery may not have graded U.S. No. 1 at the shipping point. Moreover, 
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even though the celery might have met U.S. No. 1 grade standards at the 
Lampoc, California shipping point, respondent’s actions in not having 
the top ice applied until the car reached Oxnard, California, approxi- 
mately one day after it was loaded, undoubtedly contributed to the de- 
fects in the celery. This is evidenced by the Ryan recorder which indi- 
cated that the shipment did not reach the 34 degree shipping temper- 
ature for 24 hours after the celery was loaded. We, therefore, conclude 
that the defects causing the celery to fail to grade U.S. No. 1 either 
existed at the Lampoc, California shipping point, or were caused by re- 
spondent’s failure to apply the top ice necessary to cool the celery to a 
proper shipping temperature until 24 hours after the celery was loaded 
on car UPFE 460124. Since the terms of the contract were f.o.b. Oxnard, 
California, we further conclude that the celery was abnormally deterio- 
rated at the contractually agreed to a location and that, therefore, re- 
spondent had breached the contract. 


The single issue remaining therefore is whether or not the parties 
agreed that the carload of celery would be handled for respondent's ac- 
count. Respondent’s witness at the hearing quite clearly admitted this 
fact. 


Complainant paid respondent $3,327.00 for the carload of celery in 
question; complainant received $306.74 from its customer which monies 
should have been paid to respondent. Therefore respondent owes com- 
plainant $3,020.26 ($3,327.00 less $306.74). Respondent’s failure to pay 
such amount to complainant is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


Complainant claims to have incurred fees and expenses totalling 
$1,165.70. As the claim appears on its face to be valid, and respondent 
has not filed any objections thereto, such amount shall be awarded re- 
spondent as additional reparation. 


Within 30 days of the date of this order, respondent shall pay to com- 
plainant, as reparation, $3,020.26 with interest thereon at the rate of 8 
percent per annum from November 1, 1976, until paid. Respondent shall 
also pay complainant as additional reparation for fees and expenses 
$1,165.70 with interest thereon at the rate of 8 percent per annum from 
the date of this order until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,987) 


SENN BROTHERS, INC. v. CULLEN PRODUCE. PACA Docket No. 2-4945. 
Decided February 16, 1979. 


Jurisdiction — established — Invoice price — failure to pay — Reparation 
awarded 


Where the transactions in issue were in interstate commerce, they are under the jurisdic- 
tion of the Act. And, where respondent accepted the produce and failed to pay there- 
for, respondent is liable to complainant for the purchase price of $3,427.00, for 
which reparation is awarded complainant against respondent with interest. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $3,427.00 
against the respondent in connection with multiple sales of produce 
originating in interstate commerce. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon the re- 
spondent, who filed an answer thereto denying liability. 


The amount claimed in the formal complaint exceeds $3,000.00. How- 
ever the parties have waived an oral hearing. Therefore, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as in the Depart- 
ment’s report of Investigation. The parties were given an opportunity to 
submit additional evidence in the form of sworn statements and to file 
briefs, but neither party chose to do so. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 13472 
Columbia, South Carolina. 


2. Respondent is, or was, a partnership consisting of Thomas P. and 
Virginia R. Cullen whose address at the time of the transactions alleged 
herein was Route 2, Box 972, Orangeburg, South Carolina. At that time 
this respondent was licensed under the Act. 


3. Pursuant to oral contracts of sale, between the 22nd day of June 
and the 26th day of July, 1977, complainant delivered to respondent at 
the State Farmer’s Market in Columbia, S.C., 15 truckloads of mixed 
fruits and vegetables including beans, carrots, corn, lettuce, onions, po- 
tatoes, raddishes, celery, cabbage and citrus fruits. These were invoiced 
to the respondent in the total amount of $3,427.00 on 15 separate in- 
voices. No part of these invoices have been paid. 


4. Complainant filed a formal complaint to initate this proceeding on 
January 19, 1978 within nine months after its alleged cause of action 
accured. 


CONCLUSIONS 


All these transactions were sales at the State Farmers Market in Col- 
umbia, South Carolina, and complainant has made no actual showing 
that these commodities originated outside the state of South Carolina. 
However it has alleged in the complaint that the transactions were in the 
course of interstate commerce. Respondent in its answer did not dispute 
the interstate nature of the sales. The copious variety of the produce in- 
volved (especially the citrus fruits) causes us to conclude that a substan- 
tial portion of these fruits and vegetables originated outside the state of 
South Carolina. Therefore, we conclude that there is PACA jurisdiction 
over the subject matter of this controversy because of its interstate na- 
ture. 


Respondent has presented no defense other than to state that it has 
“requested the Federal Trade Commission and U.S. Department of Jus- 
tice to investigate possible unfair trade practices of Senn Brothers, Inc.,” 
and that “(i) f violation of Federal laws are found, Senn Brothers will be 
liable to Cullen Produce.” The record does not show what these alleged 
violations consisted of nor does it show how they would constitute a de- 
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fense to this action. Since the respondent does not dispute the sales or its 
receipt of the various lots of produce we must conclude that it is liable 
for the sum total of all invoices. A reparation order should issue for that 
amount. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $3,427.00 with interest thereon at 
the rate of 8 percent per annum from September 1, 1977 until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,988) 


In re LARRY G. SEAMANS, d/b/a DIAMOND PRODUCE DISTRIBUTORS. 
PACA Docket No. 2-5279. Decided January 8, 1979. 


Agreed prchase prices — failure to pay — Application for license — denial 
of — Notice to show cause — failure to answer — Publication of facts 


Where respondent flagrantly and repeatedly violated the Act in failing to pay 15 sellers for 
34 lots of perishable agricultural commodities for a total of $54,083.40, respondent 
is found unfit to do business under the Act. Respondent’s application for a license to 
be registered under the Act is denied. The facts and circumstances as set forth 
herein shall be published. 


Edward M. Silverstein, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administration Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a Notice to Show Cause proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter the “Act”) instituted by a Notice to Show Cause filed on De- 
cember 14, 1978, by the Director, Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agriculture. It is 
alleged, in the Notice to Show Cause, that during the period October 1, 
1978, to November 30, 1978, while respondent was operating subject to 
license, respondent purchased and accepted in interstate and foreign 
commerce, from 15 sellers, 34 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices in the total amount of 
$54,083.40, and that such failure to pay promptly establishes that re- 
spondent is unfit to havea license. 


A copy of the Notice to Show Cause was served upon respondent on 
December 16, 1978, which Notice to Show Cause has not been answered. 
The time for filing and Answer having run, and upon the motion of the 
complainant for the issuance of a Default Order, the following Decision 
and Order is issued without further investigation or hearing pursuant to 
section 1.139 of the Rules of Practice Governing Formal Adjudicatory 
Administrative Proceedings Instituted By the Secretary (7 CFR 1.139; 
“Rules of Practice”). 


FINDINGS OF FACT 


1. Respondent, Larry G. Seamans, is an individual doing business as 
Diamond Produce Distributors, whose business address is 3173 Produce 
Row, Houston, Texas 77023. 


2. Section 2 (4) of the Act (7 U.S.C. 499b (4) ) provides, inter alia, that 
it is unlawful for a commission merchant, dealer, or broker to fail or re- 
fuse to account truly and correctly, or to make full payment promptly 
concerning any transaction involving perishable agricultural commod- 
ities transported in interstate or foreign commerce; or to fail to perform 
any duty, express or implied, in connection with such a contractual 
undertaking. 


3. As more fully set forth in paragraph 3 of the Notice to Show Cause, 
during the period October 1, 1978 through November 30, 1978, while re- 
spondent was operating subject to license, respondent purchased and ac- 
cepted from 15 sellers, in interstate and foreign commerce, 34 lots of 
fruits and vegetables, all being perishable agricultural commodities, but 
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failed to make full payment of the agreed purchase prices in the total 
amount of $54,083.40. 


CONCLUSIONS 


Respondent’s failure to make full payment with respect to the 34 
transactions set forth in Finding of Fact No. 3 above, are violations of 
the nature prohibited by the Act, which circumstance establishes that 
respondent is unfit to engage in the business of a commission merchant, 
dealer, or broker. 7 U.S.C. 499d. 


A finding is made that respondent is unfit to engage in the business of 
a commission merchant, dealer, or broker, and the respondent’s applica- 
tion for a license is therefore denied. The facts and circumstances set 
forth above shall be published. 


This order shall take effect on the 11th day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.145 of 
the Rules of Practice (7 CFR 1.145). 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final February 15, 1979.—Ed. 
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(No. 18,989) 


SUNLIGHT TOMATO COMPANY, INC. v. WESTERN TOMATO GROWERS AND 
SHIPPERS, INC. PACA Docket No. 2-5175. Decided February 20, 
1979. 


Improper loading — resulting in freight penalty charges — failure to reim- 
burse buyer for — Reparation awarded 


Where the freight penalty charges assessed against complainant were the result of im- 
proper loading of the produce, respondent’s failure to reimburse complainant for 
said charges is in violation of the Act. Reparation in the amount of the penalty, 
$807.91, is awarded complainant against respondent with interest. 


George S. Whitten, Presiding Officer. 
Complainant prose. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $807.91 
against respondent in connection with a transaction in interstate com- 
merce involving the shipment of two van loads of mature green to- 
matoes from Stockton, California to Chelsea, Massachusetts. 


A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability. 


The amount claimed in the formal complaint does not exceed 
$3,000.00, and therefore the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investiga- 
tion. The parties were given an opportunity to submit further evidence 
in the form of sworn statements and to file briefs. Complainant filed an 
opening statement. Respondent did not file an answering statement. 
Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Sunlight Tomato Company, Inc., is a corporation 
whose address is 145 Market Street, Chelsea, Massachusetts. 


2. Respondent, Western Tomato Growers and Shippers, Inc., is a cor- 
poration whose address is P.O. Box 2007, Stockton, California. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about September 16, 1977, respondent sold and shipped to 
complainant two van loads of tomatoes which were accepted and paid 
for by complainant. 


4. Both vans were improperly loaded with containers which were re- 
quired to have, but did not have, full telescope covers. Such improper 
loading resulted in the assessment of freight penalty charges against 
complainant in the total amount of $807.91. 


5. An informal complaint was filed on March 24, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Where transportation charges are implicit in a transaction within the 
purview of the Act it is clear that the Secretary has jurisdiction over a 
claim arising out of such charges. See Alexis Relias v. Frank Kenworthy 
Co., 16 A.D. 590 (1957). Respondent alleges as a defense to this action 
that “it was with full knowledge of the industry as a whole that the men- 
tioned container was approved by railroads for rail shipments only. The 
railroad would accept this in a van shipment by assessing a penalty on 
the freight.” Respondent alleges that complainant ordered the tomatoes 
with the knowledge that they would be shipped in improper containers. 
Complainant denies these allegations. The burden is upon the party rely- 
ing upon a general useage of trade to establish the existence thereof by a 
preponderance of the evidence. International Produce Distributors, Inc. 
v. A & L Produce Co., Inc., 31 A.D. 356 (1972). In this case we do not 
think that respondent has met its burden of proving that there was any 
such general knowledge in the industry as respondent alleges. See Coast 
Marketing Company v. World Wide Produce Company, Inc., 30 A.D. 
1742 (1971). 





J.W. MATTEK & SONS v. PROCESS SUPPLY CO. 301 
Cite as 38 A.D. 301 


We find that the penalty assessed against complainant was the result 
of respondent’s improper loading of the two vans and that respondent’s 
failure to reimburse complainant for such penalty in the amount of 
$807.91 is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $807.91, with interest thereon at the rate of 
8 percent per annum from January 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,990) 


J. W. MATTEK & SONS, INC. v. PROCESS SUPPLY COMPANY. PACA Docket 
No. 2-3959. Decided February 27, 1979. 


Full delivery — failure to take — Damages — measure of — Reparation 
awarded 


Where respondent was obligated to take delivery of the entire crop or the potatoes in issue, 
complainant is entitled to the difference between the contract price and the price re- 
ceived for the Superior crop. Reparation, therefore, in the amount of $5,000.00 is 
awarded complainant against respondent with interest. 


Additional reparation of $248.56, which complainant claimed as expenses and to 
which respondent did not object, is also awarded complainant against respondent 
with interest. 


George L. Aubrey, Presiding Officer. 
Richard M. Olk, Antigo, WI, for complainant. 
Charles R. Clark, Muncie, IN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $6,020.00 in connection with an alleged contract of 
sale for a quantity of seed potatoes. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent. Respondent filed an answer thereto deny- 
ing liability to complainant. Respondent subsequently filed a counter- 
claim for damages, which was not accepted because of late filing. 


An oral hearing was held in Indianapolis, Indiana on March 10, 1977 
at which both parties were represented by counsel. Two witnesses testi- 
fied for the complainant, and two for the respondent. Briefs and claims 
for fees and expenses were filed on behalf of both parties. 


FINDINGS OF FACT 


1. Complainant, J. W. Mattek & Sons, Inc. is a corporation whose ad- 
dress is Route 2, Box, 66, Deerbrook, Wisconsin. 


2. Respondent, Process Supply Company, is a corporation whose ad- 
dress is 1600 East Washington Street, Muncie, Indiana. At all times 
material herein respondent was licensed under the Act. 


3. On or after May 16, 1974, complainant and respondent entered 
into a written contract (in letter form) for the sale of a quantity of seed 
potatoes as follows: 

Process Supply Co., Inc. 


1600 E. Washington St. 
Muncie, Indiana 47305 


To Confirm the following order placed with us: 

Amount: Whatever we have of Certified Blue Tag Superior Seed Potatoes 
Contract subject to passing Certified Seed inspections. 

Price: $7.00 per hundred weight bulk 

Delivery: February through March, 1975 

Terms: 10 Days Net - $25.00 Downpayment 


Accepted Accepted 
J. W. Mattek & Sons, Inc. Process Supply Company, Inc. 
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(s) James J. Mattek (s) Melvin Field 


Seller not responsible for non-delivery resulting from crop failure, fire, or con- 
ditions beyond our control. 


Please sign and return one copy. 


Thank You. 


4. On or about February 26, 1975 complainant and respondent orally 
modified this agreement. To confirm this modification of the agreement, 
respondent sent the following mailgram to the complainant on or about 
that date: 


This Mailgram is a confirmation copy of the following message: 


3172849965 TDBN Muncie in 25 02-26 1200P EST 
PMS J. M. Mattek and Sons, Inc. FONE 
Rt. 2 Deerbrook WI 54424 


Will start shipping superior seed potatoes under contract date May 16. To be 
shipped as bin run chipper grade at $6.50 per cwt fob farm 

Mike Fields. 

12:01 EST 


Mike Field, or Melvin C. Fields was, and is, the president of respondent. 


5. During the months of February and March 1975, complainant 
made several shipments to respondent of seed potatoes under the 
original agreement and modified agreement totaling 4,500 cwt. of po- 
tatoes. All of these shipments were trucked to respondent at Circle Val- 
ley Farms, Spring Green, Wisconsin, and all of the potatoes were used as 
seed by respondent at or near that location. 


6. On or about March 31, 1975 complainant sent the following tele- 
gram to the respondent: 


YOUR CONTRACT IS NOT FILLED AFTER QUITING TIME TONIGHT YOU 
HAVE 5 LOADS OF APPROX 400 BAGS PER LOAD OF MONONE SEEDS 
AND APPROX 300 LOADS OF SUPERIOR SEEDS LEFT UNDER CON- 
TRACT I WILL LOAD STARTING APRIL FIRST 3 LOADS PER DAY AND 
SELL ON OPEN MARKET AS I HAVE ADVISED YOU IN MY LETTER 
DATED MARCH 11 IT DOES NOT APPEAR THAT I WILL BE ABLE TO 
EXTEND SHIPPING BEYOND APRIL 4 WHICH WILL ALSO FULFIL YOUR 
CONTRACT THE REASON BEING I WARMED UP POTATOES FEB 10 TO 
42 DEGREES SO AS TO PREVENT DAMAGE WHILE GRADING I WAS 
PROMISED POTATOES WOULD BE MOVING OUT AT ONCE BUT YOU 
DID NOT START TO TAKE DELIVERY UNTIL MARCH 7 AND NONE TILL 
MARCH 10 THE WARMING UP PERIOD CAUSED POTATOES TO SPROUT 
HEREBY FORCING ME TO LOAD AUT 3 LOADS A DAY UNTIL FINISHED 
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IN A SITUATION LIKE THIS WILL BE FORCED TO SELL IMMEDIATELY 
AND WITH THE POTATOE MARKET AS IT IS VERY DOUBTFUL I WILL 
GET OVER 1.00 PER HUNDRED WEIGHT THE DIFFERENCE WILL BE 
CHARGED TO PROCESS SUPPLY IF THIS IS NOT SATISFACTORY AD- 
VISE WILL BE CHARGED TO PROCESS SUPPLY IF THIS IS NOT SATIS- 
FACTORY ADVISE BY 4PM MARCH 31 AND GIVE ME SHIPPING IN- 
STRUCTIONS. 


J.W. MATTEK AND SONS 
14 OP 1ST 


7. On or about April 4, 1975 complainant sent respondent another 
telegram; viz.: 


DUE TO THE WAY YOU HAVE BEEN HANDLING OUR ACCOUNT IN 
ORDER TO PROTECT MYSELF ON MARCH 31 BECAUSE IF I RECEIVED 
NO LOADING INSTRUCTIONS ON THE REMAINDER OF THE SUPERIOR 
SEEDS THAT WAS UNDER, CONTRACT I SOLD THE SEEDS AT 52 CENTS 
PER HUNDRED WEIGHT WITH OPTION TO BUY BACK AT SAME PRICE 
UNTIL APRIL 7 IF YOU DO NOT WANT XXX YOU DO NOT WANT THE 
POTATOES ANDI DO NOT HEAR FROM YOU I WILL BILL PROCESS SUP- 
PLY DIFFERENCES BETWEEN 50 CENTS PER HUNDRED WEIGHT AND 
$7.00 PER HUNDRED WEIGHT CONTRACT PRICE THIS WAS AFTER RE- 
PEATED URGING BY US TO MOVE POTATOES. 


J.W. MATTEK, INC. 
4-4935A EST 


8. On or about April 7, 1975 respondent replied to complainant by 
mailgram as follows: 


THIS MAILGRAM IS A CONFIRMATION COPY OF THE FOLLOWING 
MESSAGE: 


J.W. MATTEK AND SONS, INC. DUPLICATE 
ROUTE 2 BOX 59 
DEERBROOK WI 54424 


REFERENCE YOUR TELEGRAM DATED 4-4-75 CONCERNING SUPERIOR 
SEED POTATO CONTRACT DATED MAY 16. BE ADVISED PROCESS SUP- 
PLY CO INC HAS COMPLETED THEIR CONTRACTUAL OBLIGATIONS 
WITH REFERENCE TO THE ABOVE MENTIONED CONTRACT WE AD- 
VISED YOU PER PHONE CONVERSATIONS DURING MARCH AND 
APRIL 1 AND 3 BUT PROCESS SUPPLY COMPANY HAVE COMPLETED 
THEIR OBLIGATIONS CONCERNING SUPERIOR SEED POTATOTES AT 
THAT TIME WE AGREED TO PURCHASE THE EIGHT REMAINING 
LOADS OF MONONA SEED POTATOES AT PURCHASE PRICE OF $5.25 
FOB PROCESS SUPPLY COMPANY HAS HONORED THEIR OBLIGA- 
TIONS TO J. W. MATTEK AND SONS INC ON BOTH THE SUPERIOR SEED 
POTATO CONTRACT THE MONONA SEED CONTRACT PROCESS SUP- 
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PLY COMPANY WILL WORK WITH YOU IN SELLING THE BALANCE OF 
YOUR SUPERIOR SEED PRESENT MARKET ON GOOD BLUE TAG 
SUPERIOR SEED IS APPROXIMATELY $2.00 TO $2.50 PLEASE ADVISE 
IF YOU WISH PROCESS SUPPLY COMPANY TO ASSIST ON SALE OF 
YOUR SUPERIOR SEED. 


MELVIN C. FIELDS PROCESS SUPPLY CO., INC. 
13:53 EST 


9. On or about May 1, 1975, complainant sold 1,204 cwt., the remain- 
ing Superior potatoes from this crop, to one John Wolters for $2.00 per 
cwt. 


10. A formal complaint was filed on Sept. 2, 1975 within 9 months 
after complainant’s alleged cause of action accured. 


CONCLUSIONS 


The only controversy remaining is over the Superior potatoes. The 
parties have reached an accord as to the Monona variety, which ap- 
parently involved a contract not in issue here. 


We have at the outset to consider the question of the Department’s 
jurisdiction over the subject matter of the controversy. The Act, in sec- 
tion 2 (7 U.S.C. § 499b) limits its regulatory thrust to transactions in 
interstate or foreign commerce. That term is defined in section 1 of the 
Act (7 U.S.C. § 499a), paragraph 8, as follows: 


(8) A transaction in respect of any perishable agricultural commodity shall be 
considered in interstate or foreign commerce if such commodity is part of that 
current of commerce usual in the trade in that commodity whereby such com- 
modity and/or the products of such commodity are sent from one State with the 
expectation that they will end their transit, after purchase, in another, includ- 
ing, in addition to cases within the above general description, all cases where 
sale is either for shipment to another State, or for processing within the State 
and the shipment outside the State of the products resulting from such process- 
ing. Commodities normally in such current of commerce shall not be considered 
out of such commerce through resort being had to any means or device intended 
to remove transactions in respect thereto from the provisions of this Act. 


Respondent argues that since all of the seed potatoes which were ac- 
tually shipped under the contracts were planted in Wisconsin without 
ever leaving that State the transaction was not interstate in nature. But 
complainant points out that the controversy does not involve those 
potatoes which were actually shipped. Those have all been paid for. The 
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complainant is seeking damages for its loss of bargain on part of the sale 
after respondent refused to take delivery of the entire crop. 


The evidence showed that the respondent is a potato grower and 
broker with business interests in several states. It appears that 
respondent’s overall operation is interstate in nature. Since the com- 
plaint is about a sale where a substantial part of the potatotes were not 
delivered to respondent, it is not unreasonable to posit some interstate 
current if the entire lot had been accepted by respondent and absorbed 
in its business. This hypothetical nexus of the controversy with inter- 
state commerce is sufficient to require an examination of the merits to 
determine if the interstate character of the controversy will become 
more patent. 


There is no dispute that the written contract shows that the sale is of 
complainant’s entire crop of certified blue tag Superior seed potatoes for 
the year in question — this at price of $7.00 per cwt. This contract was 
subsequently modified by oral agreement. Mr. Mattek did not admit re- 
ceiving the February 26, 1975 mailgram, but he did not dispute the 
accuracy of its contacts. We conclude that it is the best evidence of the 
modified agreement. There is no dispute that this modified agreement 
called for the delivery of some chipper grade seed potatoes at $6.50 per 
cwt. As we understand complainant’s position, the only difference be- 
tween the original and modified agreements is that respondent was obli- 
gated to take a different type of potato — still the entire crop. ' 


It seems that the potatoes were really the same lot. The only difference 
between the blue tag and chipper grade potatoes was that the blue tag 
potatoes had been closely picked over for damage and for oversize and 
thereafter obtained some sort of certification. The less expensive chip- 
per grade was the same product before being picked over. 


We are ‘not certain that there was a complete meeting of the minds 
during the telephonic contacts which modified the original contract. 
However the mailgram of February 26, 1975 from respondent to com- 
plainant indicates that the only term of the original contract which was 
modified was the grade of the product and the price. This mailgram is 


‘ The original written contract does not state that the sale was “fob farm” as does the mail- 
gram confirming the oral modification. However, this seems to have been assumed 
throughout. Mr. James Mattek testified that the potatoes were in fact loaded out by him at 
his farm without his knowing their actual place of delivery. This is consistent with the com- 
mon type of transaction, f.o.b. shipper’s place of business, where the shipper’s responsibil- 
ity ends upon his loading the product in suitable condition. Hence we conclude that the in- 
sertion of the term “fob farm” in the mailgram was merely a clarification and did not, in 
fact, alter the terms of the original written contract. 
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somewhat confusing until one realizes that, in an excess of economy, 
several words are omitted. We understand the sentences “Will start 
shipping superior seed potatoes under contract date May 16. To be 
shipped as bin run chipper grade ...” to mean that the respondent 
understood that the complainant would start shipping the chipper 
grade, and that the other terms of the May 16, 1974 contract would re- 
main in force. Nothing in the record indicates that the respondent at 
that time expected anything else. Apparently, because of a substantial 
drop in the market, the respondent did not wish to complete the contract 
and receive all of the potatoes. By late March respondent had apparently 
obtained all the seed it needed. Now respondent seems to be taking the 
position that it needed only 4,500 cwt. and was obligated to take no 
more. ? However, we must conclude that respondent was still obligated 
to take the entire lot. 


Respondent’s mailgram of April 7, 1975 was in part an offer to act as 
broker for complainant in attempting to dispose of the remaining seed 
stock. From this we conclude that, if respondent had taken delivery un- 
der the contract or under any other arrangement, if would have been fac- 
ed with disposing of the potatoes through its normal sales channels, and 
this would, by the nature of respondent’s business, have been in the cur- 
rent of interstate commerce. * 


We conclude that respondent is liable for the difference between its 
contract price and the price complainant actually received for the Supe- 
rior potato corp. At the hearing Mr. James Mattek, part owner of the 
complainant, testified that the new contract called for the same amount 
of potatoes to be delivered. As noted above, the original weight of chip- 
per grade potatoes might have been somewhat in excess of the weight of 
the blue tag potatoes which could be expected to grade out from the lot. 
But Mr. Matteck’s uncontradicted testimony was to the effect that this 
lot had already been carefully picked over so that it was practically blue 
tag. Accordingly, we conclude that the complainant is entitled to reim- 
bursement for the difference between its receipts for the 1,204 cwt. sold 
to Mr. Wolters and the contract price of $6.50 to the respondent. Thus 
complainant should be entitled to an award amounting to $5418. How- 


2 Mr. Fields had earlier inspected the potatoes before grading and estimated that after 
grading only 4500 cwt. would be certified as blue tag. 


’ “Interstate commerce includes intercourse for the purpose of trade which results in the 
passage of property, persons or messages from within one state to within another state. All 
of those things which stimulate or decrease the flow of commerce, although not directly in 
its stream, are essential adjuncts thereto ...” Ford Motor Co. v. F.T.C., 120 F2d 175 (6th 
Cir. 1941) at 183. 
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ever the ad damnum of the complaint is for only $5000, and the repara- 
tion award will be limited to that amount. 


Section 7 of the Act (7 U.S.C. 499g) provides for the award of reasonable 
fees and expenses incurred by prevailing party in connection with the 
hearing. Complainant has submitted a claim for expenses in the amount 
of $248.56 to which respondent did not object, and which we consider 
reasonable. Complainant is entitled to an additional reparation award 
for that amount. Its claim for attorney’s fees in the amount of one third 
of the recovery, per agreement between counsel and complainant, is 
denied because not directly related to or incurred in connection with the 
hearing. 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation $5000.00 with interest thereon at the rate of 
8% per annum from May 1, 1975 until paid, and as additional reparation 
the sum of $248.56 with interest thereon of the rate of 8 percent per an- 
num from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,991) 

RAYMOND BOLZAN, INC. v. THOMAS A. CURTIN. PACA Docket No. 
2-4846. In order issued February 8, 1979, by Donald A. Campbell, 
Judicial Officer. 

(No. 18,992) 


SANDIEW FARMS v. BUSHMAN’S, INC. PACA Docket No. 2-5263. In order 
issued February 14, 1979, by Donald A. Campbell, Judicial Officer. 
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STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 18,993) 


DAVANDJER FARMS, INC. v. BALTIMORE TOMATO COMPANY, INC. PACA 
Docket No. 2-5160. In order issued February 1, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,994) 


ABELARDO VELDERRAIN v. DIXON TOM-A-TOE PRODUCE, INC. PACA Dock- 
et No. 2-5027. In order issued February 14, 1979, by Donald A. 
Campbell, Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 18,995) 


BORELLI PRODUCE DISTRIBUTORS v. JOSEPH L. FREDERICKS, d/b/a 
FRUITLAND U.S.A. WHOLESALE. PACA Docket No. 2-5272. Repara- 
tion of $9,160.20 with 8 percent interest from August 1, 1978, 
awarded complainant against respondent in order issued February 
1, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 18,996) 


R & J PACKING AND SALES COMPANY, INC. v. JOSEPH L. FREDERICKS, 
d/b/a FRUITLAND U.S.A. WHOLESALE. PACA Docket No. 2-5270. 
Reparation of $16,579.15 with 8 percent interest from September 
1, 1978, awarded complainant against respondent in order issued 
February 1, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 18,997) 


STEVECO., INC. v. JOSEPH L. FREDERICKS, d/b/a FRUITLAND U.S.A. 
WHOLESALE. PACA Docket No. 2-5269. Reparation of $7,274.00 
with 8 percent interest from August 1, 1978, awarded complainant 
against respondent in order issued February 1, 1979, by Donald A. 


Campbell, Judicial Officer. 


(No. 18,998) 


WATSONVILLE CANNING & FROZEN FOOD Co. v. BLUE BONNET FOODS, 
Inc. PACA Docket No. 2-5271. Reparation of $33,191.22 with 8 
percent interest from November 1, 1977, awarded complainant 
against respondent in order issued February 1, 1979, by Donald A. 


Campbell, Judicial Officer. 


(No. 18,999) 


WESTERN PACKING COMPANY v. FRUITLAND U.S.A. WHOLESALE. PACA 
Docket No. 2-5273. Reparation of $1,425.00 with 8 percent in- 
terest from September 1, 1979, awarded complainant against re- 
spondent in order issued February 1, 1979, by Donald A. Campbell, 


Judicial Officer. 


(No. 19,000) 


AL HARRISON CO., DISTRIBUTORS v. INTERNATIONAL FRUIT GROWERS & 
SHIPPERS, INC. PACA Docket No. 2-5281. Reparation of $637.67 
with 8 percent interest from February 1, 1978 awarded com- 
plainant against respondent in order issued February 2, 1979, by 


Donald A. Campbell, Judicial Officer. 


(No. 19,001) 


COMMUNITY SUFFOLK, INC. v. JOSEPH PALUMBO, d/b/a J J PRODUCE. 
PACA Docket No. 2-5280. Reparation of $2,805.00 with 8 percent 
interest from May 1, 1978, awarded complainant against respon- 
dent in order issued February 2, 1978, by Donald A. Campbell, Judi- 


cial Officer. 
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(No. 19,002) 


DI MARE BROTHERS, INC. OF CALIFORNIA v. FRUITLAND U.S.A. 
WHOLESALE. PACA Docket No. 2-5283. Reparation of $15,209.00 
with 8 percent interest from September 1, 1978, awarded com- 
plainant against respondent in order issued February 2, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,003) 


G. A. FUNDERBURK CO., INC. v. GERALD M. MARTIN, d/b/a B & Y FRUIT 
Co. PACA Docket No. 2-5274. Reparation of $5,315.70 with 8 per- 
cent interest from July 1, 1978, awarded complainant against re- 
spondent in order issued February 2, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,004) 


VISTA CHAPALA v. CRAIGS PRODUCE. PACA Docket No. 2-5282. Repara- 
tion of $3,950.40 with 8 percent interest from April 1, 1978, award- 


ed complainant against respondent in order issued February 2, 
1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,005) 


TEDDY BERTUCA, d/b/a TEDDY BETRUCA COMPANY uv. P.B.S. COMPANY. 
PACA Docket No. 2-5285. Reparation of $1,540.50 with 8 percent 
interest from June 1, 1978, awarded complainant against respon- 
dent in order issued February 5, 1979, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 19,006) 


C. J.’8 BROKERAGE v. FIELKOW PRODUCE, INC. PACA Docket No. 
2-5286. Reparation of $1,194.50 with 8 percent interest from Jan- 
uary 1, 1978, awarded complainant against respondent in order is- 
sued February 5, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 19,007) 


GERALD E. MANN v. AGM, INC., t/a VALLEY PRODUCE. PACA Docket No. 
2-5293. Reparation of $11,709.40 with 8 percent interest from 
August 1, 1977, awarded complainant against respondent in order 
issued February 5, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,008) 


POTH VEGETABLE COMPANY uv. P.B.S. COMPANY. PACA Docket No. 
2-5284. Reparation of $1,345.00 with 8 percent interest from June 
1, 1978, awarded complainant against respondent in order issued 
February 5, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,009) 


Six L’Ss PACKING COMPANY, INC. v. CHARLES L. JONES, d/b/a CHARLES 
JONES. PACA Docket No. 2-5294. Reparation of $21,628.00 with 8 
percent interest from June 1, 1978, awarded complainant against 
respondent in order issued February 5, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,010) 


ARIAS PRODUCE CORP. v. EURIPEDES QUILES, d/b/a LA BORINQUENA-E. 
QUILES & SONS. PACA Docket No. 2-5296. Reparation of $5,616.00 
with 8 percent interest from December 1, 1978, awarded com- 
plainant against respondent in order issued February 6, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,011) 


WARREN HINZ Co., INC., d/b/a WARREN HINZ & ASSOCIATES v. M& A 
PRODUCE SHIPPERS. PACA Docket No. 2-5295. Reparation of 
$2,874.55 with 8 percent interest from January 1, 1978, awarded 
complainant against respondent in order issued February 6, 1979, 
by Donald A. Campbell, Judicial Officer. 
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(No. 19,012) 


PITMAN PRODUCE OF ORLANDO, INC. v. UNITED PRODUCE FARMS OF 
ORLANDO, INC., t/a AMERICAN FARMS PRODUCE, INC. PACA Docket 
No. 2-5297. Reparation of $3,703.40 with 8 percent interest from 
May 1, 1978, awarded complainant against respondent in order is- 
sued February 6, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,013) 


JOHN INGLIS FROZEN FOODS COMPANY, t/a PRIME FROZ-N FOODS uv. 
TOTAL FoopD SERVICE, INC., et al. PACA Docket No. 2-5081. Repa- 
ration of $9,145.81 with 9 percent interest from February 1, 1978, 
awarded complainant against respondent in order issued February 
8, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,014) 


R. T. FRENCH COMPANY v. TOTAL FOOD SERVICE, INC. PACA Docket No. 
2-5082. Reparation of $9,062.50 with 8 percent interest from Feb- 
ruary 1, 1978, awarded complainant against respondent in order is- 
sued, February 14, 1979, by Donald A. Campbell, Judicial Officer. 
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SANCTION 


Withdrawal of inspection services for 30 days and there- 
after until in full compliance with requirements and 
regulations 


HORSE PROTECTION ACT 


SANCTION 
Civil penalty of $1,000.00 


SORING 


Cruel and inhumane treatment of animal 
PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS AND RECORDS 


Incomplete or incorrect 


BONDING REQUIREMENTS 


Failure to comply with 


CHECKS OR DRAFTS 


Insufficient funds 


CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 


Failure to maintain in conformity with the regulations 


203, 231 


211, 236 


203, 211 


211, 223 





SUBJECT INDEX OF AGRI. DECISIONS 


FINANCIAL REQUIREMENTS 


Failure to meet 


FALSE AND INCORRECT WEIGHTS 


Paying on the basis of 


LINE OF CREDIT 


Not obviating compliance with regulations 


NET PROCEEDS 


Failure to remit when due 


RATE ORDER 


Vacation of 


SANCTION 
Civil penalty of $2500 


Suspension until no longer insolvent 


Suspension until in full compliance with bonding require- 
IIE io. 5 Vos Fp Aw. Se Ae Bib ie F518 ¥ Sel PORE MRT s eek olnvela 236 


Suspension for 14 days 
Suspension for 30 days 


Buspeiaion for GS MGS ... . 2. ic cos nc enw oe net's ees bee Ste btobeve Greely 211 


SCALES 


Failure to operate in conformity with regulations 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 


By unloading 


AGREED PURCHASE PRICES 


Failure to pay 


APPLICATION FOR LICENSE 


Denial of, unfit for business under the Act 


BLACKLEG DISEASE 


Failure to prove presence of in potatoes 





SUBJECT INDEX OF AGRI. DECISIONS 


BROKER 


Breach of duties by 


Failure to prove breach of duties by 


BROKERAGE 


Entitlement to 


BURDEN OF PROOF 


Failure to sustain 


CHECKS 


Receipt and retention of proceeds of 


CONDITION ON ARRIVAL 


Abnormal deterioration 


CONFIRMATION OF SALE 


Incorrect 


CONSIGNMENT 


After rejection, for seller’s account 


Established 


CONTRACT 
Breach of 


Failure to negotiate 


Modification of 


CONTRACT TERMS 


Failure to correctly state in confirmation of sale 
Grade, U.S. No. 1 


Failure to prove 


CORRECTED INVOICE 


Full payment for, after full payment for erroneous invoice 


DAMAGES 


Measure of 


DISPOSITION 


Failure to account for 





SUBJECT INDEX OF AGRI. DECISIONS 


DUMPING 


Absent certificate 


ERRONEOUS INVOICE 
Full payment for 


EVIDENCE 


Absence of as to price received for goods sold 


FAIR MARKET VALUE 


Determination of 
FITNESS FOR BUSINESS 
Wanting 
F.0.B. CONTRACT 
Suitable shipping condition 
FLAGRANT AND REPEATED VIOLATIONS 


DP RUUICUIING. 5.65. soc5 oS ovo RE aE BIER oh chcaig ie ne CAE eS 259 


GRADE REQUIREMENTS 


Failure to meet 
IMPROPER LOADING 

Resulting in freight charges penalty 
INVOICE PRICE 


Failure to pay 


JURISDICTION 
Established 


NONRECEIPT 


Failure to prove 


NOTICE TO SHOW CAUSE 


Failure to answer 


PENALTY FREIGHT CHARGES 


Failure to reimburse 





SUBJECT INDEX OF AGRI. DECISIONS 


PUBLICATION OF FACTS 


Flagrant and repeated violations 


REJECTION 


RESALE 


Net proceeds of 


RETENTION OF PROCEEDS PAID 


Failure to justify 


RIGHT TO TRIAL BY JURY 


Contention without merit 


SUITABLE SHIPPING CONDITION 


Breach of warranty of 
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